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APPELLATE CiVIL

Before Adami and Chatterji, JJ.
SHEIKH MOHAMMAD SAIYEERED
v.

GURSAHAY MAHTO.*

Istates Partition Aet, 1897 (Ben. Act V of 1897), sections
aa gnd 19—Collector, order of, that an estate is liable to
partition—suit for declaration that the estate was previously
prartitioned , whether maintainable in Civill Court.

A suit for o declaration that an estate under Collectorate
partition has been previonsly partitioned within the meaning
of section 7. Estates Partition Act, 1876, is maintainable in
o civil comrt even where the Collector has already made an
order under section 29 ol the Act to the effect that the
estate is liable to partition.

Manna Chowdhury v. Munshi Chowdhury) and Nar-
singh Thakur v. Bishun Pragash Singh(2), followed.

Beas Singh v. Baldeo Pathak(®), distinguished.

Appeal by the plaintiffs.

The facts of the case material to this report are
stated in the judgment of Chatterji, J.

Janak Kishore and Rajeshwari Prasud, for the
appellants. ‘

S. M. Mullick, Braj Kishore Prasad and J. (.
Sinha, for the respondents.

Crarrerir, J.—This appeal arises out of a suit
for a declaration that a certain estate in respect of
which the defendant had applied for partition before
the Collector was not liable to partition as there had
been a completed partition of the estate within the

*Appen]l from - Appellate Decree no. 788 of 1926, from’ a decision
of A, C. Davies,. Esq., 1.c.8., Distriet Judge of Patna, dated-the 15th
May, 1926, reversing a decision of M. Syed Mohammad Zavit, Additional
Subordinate Judge of Patna, dated the 14th- October, 1925, ‘

(1) (1918) 8 Pat. .. J. 188. () (1928) 4 Pat. T, 1. 629,
(3) (1928) L. L. R. 7 Pat. 510
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meaning of section 7 of the Lstates Partition Act,
and for an injunction on the defendants restraining
them from proceeding with the partition.

The learned Subordinate Judge passed a decre
in faveur of the plaintiffs, but the leavned District
Judge. while afirming the finding of fact that the
uiate ;md already heen partitioned, dismissed the
suit on the simple ground that the suit was not main-
tainable and that the Rev etiue anthorities were the onlv
Persons Lonmetuu to decide the question whether the
osu&*te had been privately metu med or not.

Subsequent to the passing of that order it appears
that the p](,un iffs md 2o up before the higher Revenue
anthorities and they have decided that the estate
conld not be p:u’t.it.ioneo. But the learned Advocate
appearing for the plaintiffs presses hefore us for an
adiudication whether the suit is maintainable. The
importance of the decision lies in the fact whether
they would get costs of the proceeding or not.

In sapport of the contention that the suit is
maintainable, reliance is placed on behalf of the
appellants on Wanne Chowdhury v. Munshi Chow-
dhury(ty and Narsingh Thakur v. Bishun Pragesh
Singh(2).

On behalf of -the respondents reference 1s made
to Beas Singh v. Baldeo Pathak{*) where the view
appears to have been taken that the Collector is the

only authority to decide whether the estate has heen
previously partitioned.

Now section 9 of the Civil Procedure Code
provides that the Court shall have jurisdiction to
try all suits of a civil nature excepting suits of which
their cognizance is either expressly or impliedly
barred. Therefore the Civil Court will necess arily
have jurisdiction over this matter unless the jurisdic-
tion is taken away-expressly or impliedly by some

~statutory provision. Section 119 of the Estates

(1) (1918) 8 Pat. L. T. 18R, (2) (1923) 4 Pat. L. J. 629,
(8) (1928) L. L. R. 7 Pat. 510,
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Partition Act takes away the jurisdiction of the Civil
(‘ourt in certain matters but section 29 of that Act
under which the Collector passed the order that the
estate was liable to partition is not one of the sections
referred to therein.  If really the Legislature intended
that the Civil Court would have no umsd]cwm over
a matter like this merely because the Collector had
passed an order that the estate was liable fo parti-
tion, a specific provision would certainly have been
made in the Act itself.

I think, therefore, apart from all authorities,
the Civil Court has perfect jurisdiction i1 the matter.
This view of mine is supported hy cases of this Court
referred to by the Jearned Advocate for the appellants
which T have mentioned before. The case cited hy
the learned Advocate for the respondent is distin-
guishable from the facts of the present case, because
there the partition had been completed, and even
p%\eqswn had been delivered. Tt 1s true that there
.are certain observations in that judgment which would
oo to indicate as if the Civil Court had no jur'sdi(«
tion where an order had been passed by the Collecior
directing a partition of a certain estate; but the
language of every judicial pronouncement must he
understood as spoken in reference to the f acts undery
consideration and limited in meaning to those facts.
I think, therefore, that Beas Singh v. Baldeo Pathafk(?)
cannot he supported as an authority for the general
proposition that a (ivil Court has no jurmdlctmn at
all. Tt is to be mentioned that reference is made by
their Lordships, who decided that case, to section 119
as a har to the Civil Court deciding that question
afresh after it had been decided by the Collector. So
they must have had in their minds the fact that the
parmtlon had already heen completed. The comple-
tion. of partition proceedings is provided for in
Chapterw VIII and X of the Estates Partition Act,
and it will be noticed that section 119 of the Estates
Partition Act specially provides that orders passed
under these Chapters Wﬂl not be liable to be contested

(1) (1928) L. L. ®. 7 Pat, 510,
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w2 n g Civil Court. Then Manno Chowdhury v. Munshi
Tgumen | Chowdlhury(t) amongst others was referred to by their
Mowsyaraw Lordships in Beas Muc//z, v. Baldeo Pathak(2), and there
Ssvmen they distinguished that case on the ground that an
(hwiiumx ununctlon hAd been sought against the defendants
NN mxthumno them from ploceedmu hefore the Collector
in respect To a batwara which was being made. That

is exactly the case here.

I am satisfied, therefore, that the Civil Court
has ample jurisdiction in a matter like this and the
view taken by the learned District Judge cannot
he supported.

In the result the appeal is allowed, the decree
of the learned Diitrict Judge set aside, and it is
declared that the estate is not liable to partition and
that the defendants be restrained by an injunction
from proceeding with it.

The plaintiffs appellants will get their costs
throughout which we direct must he Dau{ by the major

CHATTERL,
I,

respondents.
Apamr, J.—I agree.
S. ALK,

Appeal allowed.

APPELLATE CIVIL.
‘ Before Das and Fazl Ali, JJ.
. JAMUNA PRASAD SHAH

Joen, S0, V.
TAUTDAR SHAHNI.*

Eridence det, 1872 (et T of 1879), sections 16 and 91—
martgage bond. recital in, us to receipt of considerution by
mortyugor—whether admissible s against subsequent pur-
chuser—want of consideration, onus on purchaser to prove—
zlz\ullzon of -court to receive or refeet documents filed late

—~—r

*‘\p]mﬂ from Appelhfe Decree no. 1340 of 1928, fromi a deeision
of . Meredith, Fag., 1.c.8., District Judge of Muzatfarpur, dated
the itl hme 19206, «uuh)minnr a decision of Dabu- Harthar Charaii.
Subordinate Tu«lm of (Imm]\‘uzm dated the Tth April, 1925,

(1) {1918) 3 Pat. L, J. 188, {2) (1928} I. L. R, 7 Pab. 510.



