
to proportionate costs on the amount found due__
throu,shout. The decree of the Court ))elow is Tnodiiied deora.j 
accordingly. Tewaki

V.

C o u r t n e y  T e r r e l l . C . J. ■ I agree, and I Avonld Tsduas.xs 
only add that if there had been evidence that the Tî waui. 
account of the antecedent debts had been acknowledged terreu., 
by Indrasan and Ramphal in one and the same trans- c.J. 
action as the adoption of liability for their deceased 
uncle’s debt then it might have been lield that such a 
settlement of account was effected with good consider
ation on both sides as to create a new contract which 
would have taken the place of all the separate items 
of debt, whether or, not considered separately, they 
Avere statute barred. It is clear, however, that the 
adoption 'by the nephews of the uncle’s debt with 
a reduction of interest Avas, effected long before the 
adjustment of account. The adjustment therefore 
was not in the nature of a new contract, but a mere 
acknowledgment o f a series of items each o f which 
must be considered on its own merits.

s. A. K.''
Decree modified..
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MI'HA^vIlMAT ?.IADH() BIBI 1929.

V. Jmi., 1 0 , 1 1 .

Code of Civil [Procedure, 190S {Act T  of lOOSi, soefion 4? 
and Order X X I , rule 58—suit dismissed against ciefcndaiit,:. 
u'hether he re maim a party to the aitii— nbjcetion to attarh- 
tnent, wheflier mdihiai}table tinder Order X X / ,  nde 5,s—  
olyjection utider iteciiu)i 41 dealt irith under Order X X L  rale 
5,S'— Order, u'hvihcr (ijicratcti a.'i a deerec— appeal.

*CiviI llovit'ion no. .‘5D2 ot agaia^t an order oi' l ’>abu Il’arihav
Prasful. Suhordiiiati' -Jiulgi.' ni' Muus'liyr, dated the Sitli 192S.



1029. defendant against wlioin a suit is dismissed is a party
AFrsvMMV’ suit within the meaning of section 47, Code of Civil

Madho I’rocedure, 11)08, and, thereim'e, an objection filed l:)y liini to
Jkiii the attaclunent in execution of the decree passed in the suit 

vv'ill be ti'eated as an. ol)jectiori under that section and not
IIazari under Oi'der XXI,, nde 58..Mal

Mai!vaki. Jiiniini Bda D eri v. Kali Prasad Muklieriea (-1) and 
Shf'il l̂i Kaloo v. Bliolanafli (2), followed.

GIniran Floy v. Kali Prasad Siiiriii (3), distinguished.

Where the objector niis-described the objection to be 
one under Order XXI ,  rule 58, wlien really it was an objec
tion nnder section 47, and the court, acting under a rniscon-
ccjition, dealt with the case as one under Order XXI ,  rule 58,

Held, that the order nevertheless operated as a decree 
aiul, tlierefore, was appealable inider section 47. ('ode of ('ivil 
I ’rocedure, 1908.

S. Day ill and Bindheshivari Prasad, for the 
petitioner.

S. M. MiiUiclc and L. K. Jha, for the opposite

7 1 8  THE INDIAN LAW REPORTS, [vO L. VIII.

mh Jan, F a z l  A li ,  J .— This application arises out of a 
claim case preferred by the' petitioner imder Order 
X X I, rule 58, of the Code of Civil Procedure before 
the Subordinate Judge of Mongliyr. The facts of the 
case are briefly these :

One Sakhichand had a son named Hit Prasad 
who married the p)etitioner Madho Bibi and had an 
adopted son named Brij Narain. It is said that 
owing to the immoral habits of Hit Prasad his father 
Sakhichand got a deed of release executed by him in 
respect of his interest in all the properties and subse- 
c|itently executed a will in favour of the petitioner 
Madho Bibi. After the death of Sakhicliand, Madho 
Bibi applied for probate of the will and letters of 
administration and obtained them. Subsequently 
Brij Narain brought a title suit against Hit Prasad as 
weir as Madho Bibi for a declaration that the will

d) (1.9211 fu'I'al. L. a' 47“"; ' (2) (1925) G h.
, (3) (1927) 8 Pat. L. T. 654. :



1929.was not binding- on him and the suit was ultimately 
compromised between the parties with the resuJt that :\u-svM>iAx 
Madho Bibi got 8 annas interest in the residential 
house Avhich will be referred to in this case as 
property n o .. 1 and 4 annas in another house which 
will be referred to as property no. 2,. Meanwhile, in mal 
1915, the opposite party brought a money suit in the MAuw.ua. 
Court of the' Subordinate Ju_dge of Monghyr on the 
basis of certain hand-notes and hatchittas implead- Ali’ J. 
ing the petitioner as well as her husband H it Prasad 
and the adopted son Brij Narain. The suit Avas 
decreed against Hit Prasad and Brij Narain but it 
was dismissed as against the petitioner on the gr(; iid 
that she had not been benefited by the loans. 'The 
decree-hokler then proceeded to execute the decree and 
in the execution of the d ecree the two houses wdiicli 
hâ xV been described as property no. 1 and property 
no. 2 were attached. The petitioner thereupon filed an 
application under Order X X I, rule 58, alleging that 
she was in possession in her own rights of the 8 annas 
share in the residential house (property no. 1) and 
4 annas share in the other house (property no. 2).
The order-sheet shows that the petitioner’s claim was 
registered as a claim under Order X X I, rule 58. It 
also appears that a similar claim was preferred before 
the Subordinate Judge by Brij Narain and this was 
treated as an objection under section 47 of the Code 
of Civil Procedure. There were two other claim 
cases filed before the Subordinate Judge in the course 
of the same proceeding, but it is unnecessary to refer 
to their details as we are not concerned wuth them.
The learned Subordinate Judge proceeded to decide 
the claims preferred, by the petitioner as well as 
Brij Narain and other persons, and ultimately rejected 
them.on 9th June 1928. The petitioner then came 
up to this Court against the order of the Subordinate 
Judge rejecting the claim made by her and obtained 
a rule'.

Now , the preliminary point that arises in the case 
is as to whether an application in revision lies against
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the order of the Subordinate Judge. The petitioner 
as we have seen was a defendant in the snit out of 
which the execution proceedings had arisen and 
although the suit was dismissed against her, it was 
dismissed after contest. That being so, it is 
contended on behalf of the opposite' party that the 
a,pplication fded by her before the Subordinate Judge 
slioiikl be treated as an applicatiori under section 47 
of the Code of Civil Procednre' though it was wrongly 
described as an application under Order X X I, rule 
58. Now, there can be no doubt that when an objec
tion to attachment is made by a party to the suit or 
his representative, the objection shouki be treated as 
one falling under section 47, Code of Civil Procednre, 
whereas if the obiection' to attachment is made by a 
third party, his objection will be governed by the 
provisions of Order XXT, rule 58. This result is 
arrived at by reading together section 47 and Order 
X X I, rule 58. It will appear that although the 
language of rule 58 is somiewhat general and would 
prinia facie cover the case of a party to the suit or 
his representative also, yet section 47 clearly says 
that

“  .Vll questions ■ arising' between the parties to the snit in whieii 
the decree was passed or their representatives and rehiting tt» tlie 
exeeution, discharge or satisfaction o'f the decree shall be doterniiiied
by the court executing the decree and not liy a separate sirit."

Under the old Code there was a difference of opinion 
as to whether section 47 would govern the party 
against whom the suit had been dismis.sed. The 
E^ujflcmation, however, which has now been added to 
the section clearly provides that

“  for the purpose of this section a plaintiff whoae svrit has been 
dismissed and a defendant agaiiwt whom .a suit has been dismissed are 
parties to the suit.”

The practical difference then which will arise between 
a case which falls under section 47 and a case which 
is governed by Order X X I, rule 58, will be this that 
an order passed under section 47 allowing or disallow
ing an objection to attachment will be" treated as a 
decree and the party against whom it is passed will



liiive a right of appeal and also the ])arty will have 
no right .to bring a separate suit; whereas, if the musamjut
objection falls under Order XXT, rule. 58, the party m.vduo
against whom the final order is passed in siu-li a 
proceeding will have no right of appeal from that iLizlKi
order !)ut will have a right to proceed b\̂  a separate Mal
suit. ' ' ' ALvira'ARr.

I f therefore we are to treat the application made f.izl
by the petitioner before the Subordinate Judge as Au, ,i.
being in effect an application under section 47 of tlie 
Civil Procedure Code, it is clear that no revision will 
lie from the order under the provisions of section 115 
of the Civil Procedure Code because the order passed 
by the Subordinate Judge; will be treated as a. decree 
under section 2 of the Code and will therefore be 
appealable. I have no doul)t in niy mind that the 
petitioner being a party to the suit could not liave 
proceeded under Order X X I, rule 58, and lioth the 
petitioner as well as the Court below entirely 
niisconceived the ]}ositionof the petitioner by treat
ing her application as one falling imder Order X X I. 
rule 58. I f  any authority is needed on the point 1 
may refer to Jamini Bala Dem v. Kali Prasad 
Mukherjee (i) where it was held that a widow ŵ ho 
had been impleaded in a suit a.s â defeiida,nt and 
against whom the suit had been dismissed W'oulfl still 
be treated as a party to the suit even though an 
opinion had been expressed by the trial Court that she 
was not a proper party and 'the suit had been disiiiissed 
against her. It was further held in that case that 
an objection filed by her to the attachment of certain 
property in execution of the decree passed in the suit 
in which she had been impleaded as a defendant, 
w'ould be treated as an objection Tinder section 4-7 and 
not under Order X X I, rule 5S. TJie sau)e view wa.̂  ̂
held in Sheikh Kaloo v. BJiolanath (-) iii which a 
Division Bench of this Court d(;cided th;it as section 
47 of the n'ew Code of Civil Procedure had expressly 
enacted that the parties to the suit would include
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the parties against whom a suit had been dismissed, 
an objection to attachment of property by a defendant 
against whom the suit had been dismissed woidd 
come under section 47 and not under Order X X I, 
rule 58. Mullick, J., who deliyered the judgment in 
that case observed in the course of the judgment that 
even if the Goiirt below had treated the objection as 
one under Order X X I, rule 58, it would still be treated 
as fin objection under section 47 of the Code. In ni}- 
opinion therefore in view of the language used in 
section 47 of the Code and of the decisions referred to 
l>y me, it must be held that the petitioner Avas not com
petent to prefer an objection before the Subordinate 
Judge under Order X X I, rule 58, and that the objec
tion preferred by her must be treated as one falling 
under section 47. Mr. Siveshwar Dayal who appears 
for the ]3etitioner contends in the first instance that 
the application of the petitioner before the Subordi
nate Judge has been rightly treated as an application 
under Order X X I, rule 58, and refers me to Ghvran 
Roy V. Kali Prasad Singh { )̂. In this case it was 
held that certain co-sharer landlords of the villa,ge 
who had been made pro forma defendants to a rent 
suit brought by the other landlords ought not under 
the circumstances to be regarded as judgment-debtors 
in the rent suit and that they Avere therefore entitled 
to bring a separate suit and were not bound to have 
the question disposed of in a proceeding under Qrder 
X X I, rule 58, arising in the execution of the rent 
suit. It is said that on the same principle the 
petitioner who was hardly more than a pro forma 
defendant in the suit should not be treated as 
a party to the suit in the sense in which the term has 
been used in section 47 of the Civil Procedure Code. 
It appears, however, that in the suit brought by the 
present decree-holders the petitioner was Hot merely 
a pro forma defendant and the suit against her was 
dismissed after confest on the finding that she had 
not been benefited by the loans. This will be clear

(1) (1927) S Pat. L, T, j m . :
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from the following observations made i;)y the learned 
Subordinate Judge while dismissing the case against 
her:

“  F)-oi)i all these fat'ts and I'ii'cuinstaiu-es ] fct-l ijiiile Kiu'e m .iJiy 
mi ml tlmt this iiu w orthy huslm iid, to say the least of it. has not spi?nt -j;j- 
a single pBiiny over bi.s w ife and it will - be- very bard and inijust i£
1 m ake the defendant m i, “i  also liable -in this , M v r w v j!

The question then arises as to what (3rder should 
lie passed on the present application. It is urged by 
Mr. Sivesliwar Dajal that as the proceeding was 
initiated by the petitioner under a niisconceptioii of 
law and her own legal position, and tlie Court lielow 
was also proceeding under the assiiinj;}tion that she 
was coirrpetent to file aii a])plictition under Order 
X X L  rule 58, the proper course in such a, case would 
be to vacate the order of the lower Court, dechire the 
entire proceeding as being w îthout ;jurisdictiou and 
direct the petitioner to fde a fresh application under 
section 47 of the Code of Civil Procedure if she 
chooses to do so.

It is urged l)y Mr. Sivesliwar Dayal that an 
order passed by a Civil Court cannot be treated as a 
decree unless it conclusively determines the rights 
of the parties with regard to all or any of the matters 
in controversy in the suit. It is said that the scope 
of an enquiry under Order X X I, rule 58, is generally 
speaking much more restricted than the scope of an 
enquiry under section 47 and as the learned Suhordi- 
nate Judge proceeded to pass the order in question 
without framing any issues and without going into 
the question of title which is open to be gone into in 
a proceeding imder section 47, the ord^  cannot be 
treated as having conclusively determined the rights 
of the parties. ■ Mr. Siveshwar Dayal further 
supports his argument by placing before nie the 

: analogy of a case in which a Smiill Cause Court 
Judge tries a suit as a Small Cause Court Judge; 
although, the subject-matter of the suit is found to 
i)e one not triable in a Small C-ause Court. It 
is urged by him that if in such a case this Cburt can 
vacate the whole proceeding before the Small Cause 
Court Judge, there seems to be no reason why a
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similar order cannot be passed in a case like the 
present. The arguments are no doubt phiusible' and 

Mauho the analog}  ̂is somewhat catching but when we proceed 
to analyse the question it appears that on a proper 
view of the law it is difficult to arrive at the result at 

Mal which the learned Advocate wants me to arrive in this 
Marwaiu. case. It must be remembered thaX though it may 

happen, as in the majority of cases it does happen, 
Alt, :i. that the same Judge has the power to try a Small 

Cause Court suit as ŵ ell as a title or a money suit, 
yet the Judge is discharging two totally different 
functions an'd acting in two totally different capacities 
when he is trying the Small Cause Court suit and a, 
title suit which is not within the cognizance of the 
Small Cause Court respectively. The analogy there
fore will not apply to a case lil^e the pre'sent in which 
an objection under section 47 as well as one under 
Order X X I, rule 58, can be preferred before a,nd 
disposed of by the same Court, namely, the Court 
which is in seizin of the execution proceedings. The 
rule in such cases will be that if the party happens 
to be a party to the suit, his objection will be treated 
as an objection under section 47, whereas if he is a 
stranger to the suit, his objection will be treated as 
one under Order X X I, rule 58. Thus there is no 
question here of two different Courts having two 
entirely different jurisdiction' and having to deal witli 
two different kinds of matters, but the same Court 
has jurisdiction to decide an objection under 
section 47 as well as a claim under Order X X I , rule 
58. The question therefore which arises in the 
present case is whether the Subordinate Judge had. 
really assumed jurisdiction in a case which was 
beyond his jurisdiction or he had the jurisdiction to 
decide the claim put forward by the' petitioner even 
if it were found that it was really a claim under 
section 47. In my Gpinion the Suhord inate Judge 
having had jurisdiction to deal with claims 
preferred by tlie parties to the suit <xs well as the : 
strangeri; t^  ̂ the claim preferred will be
determined by the character of the claimant and not
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1929.by the label used by the party and liis jurisdiction to _______
try the claim cannot also be affected by a mere MusAiiMiT 
misdescription of the character of the claim. I hold M-ioso 
therefore that the order passed by the Subordinate 
Judge in this case will have the effect of a final order uiI'aut 
under section 47 and therefore will have the force of m&j. 
a decree. I f  then it is foiind that in fact the learned Ma&wari. 
Subordinate Judge did not go into the question as 
fully as lie should have done, and that he iinduly axi, j. 
restricted the scope of the enquiry by acting under 
the misconception that he was holding an enquiry 
under Order X X I, rule 58, the order passed by him 
will be nonetheless an order conclusively determining 
the rights of the parties and therefore' having the 
force of a decree although the party aggrieved will 
have the right of appeal to a superior Court and the 
superior Court can always rectify the errors 
committed by the Subordinate Court by holding that 
the enquiry had not been conducted in a proper 
manner and by ordering a remand of the case i f  
necessary. Thus the question as to Avhether the order 
is to be treated as a decree conclusively determining 
the rights of the parties, will in the majority of cases 
be decided on a consideration of the true nature of 
the proceedings in which the order was passed and 
on the question as to whether the Court before whom 
the proceedings were held was competent to pass a 
final order conclusively determining the rights o f the 
parties or not. It is true that every order passed by 
such a Court will not be a decree because the Court 
can pass a number of interlocutory orders as well as 
the final orders. Thus it was rightly held in 
Surendra Nath Mitra v. Mirpunjay Banerjee (i) that 
where a petition of objection to the valuation in the 
sale' proclamation was dismissed, no appeal lay 
against it because it was merely an interloGiitory 
order although the Court had acted judicially in 
coming to the conclusiGn about valuation.

The conclusion which I have arrived at after a 
Gonsideration of the elaborate arguments addressed
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__to me by both sides in this case is that although the
Mdsammat petitioner as well as the Subordinate Judge proceeded

Madho* under the misapprehension that the objection of the
petitioner was one governed by Order X X I, rule 58, 

Haz*4i authorities on the point, I must
hold that the objection filed by the petitioner was one 

Mabwari. iinder section 47 of the Code o f Civil Procedure and 
Fkzh order being appealable the petitioner was incom-
Ali, 5. petent to prefer an application byway of revision

before this Court.
The application must therefore be dismissed, but 

in the circumstances without costs.
It will be open to the petitioner to prefer a,ii 

appeal against the order and it will be for the Court 
before whom the appeal is preferred to consider 
whether having regard to the special circumstances 
of the case, this is not a. fit case in which time should 
be extended if the appeal is found to be time-barred. 
This matter, however, must be left entirely to the 
discretion of that Court, which I have no doubt, will 
be exercised with due regard to the equities of the 
case and which I do not wish to fetter in any way. 

s. A. K.

A'pflication dismissed.
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Before Ross and Ghatterji, JJ.

1929. SINGHASAN MISSER
^  V.

: JADUNANDAN MISSEK.^^

Compromise decree— mortgage suit— compromise— com- 
missioners appoi^ited to carry agreement into ejfeet— agreement 
partially given effect to— final decree not representing the 
agreement of the parties~~-suit to set aside decree, whether 
maintainable.

■̂ Appeal from Originttl Decree uo. 123 of 1926, from a decision of 
H. Wali Mohamm Subordinate Judge of Motihari, dated the 30tb 
of Hovember, 1925.


