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to proportionate costs on the amount found due_ M-

thronghout. The decree of the Court helow 1s modified 1o,

accordingly. Tow

.

CourTNEY TERRELL, (. JJ. - Tagree, and T would Txouisay

only add that if there had been evidence that the Trwwm

account of the antecedent debts had been acknowledged TERRELL,

by Tndrasan and Ramphal in one and the samwe trans- e,

action as the adoption of liability for their deceased

uncle’s debt then it might have heen held that such a

settlement of account was effected with good consider-

ation on hoth sides as to create a new contract which

would have taken the place of all the separate items

of deht, whether or. not considered separately, thev

were statute barred. Tt is clear, however, that the

adoption by the nephews of the uncle’s debt with

a reduction of interest was effected long before the

adjustment of account. The deustment therefore

was not in the nature of a new contract, but a mere

acknowledgment of a series of items each of which

must be considered on its own merits.

8. AL K.
Decree modified.

REVISIONAL CIVIL.

Before Fazl Ali, J

MUSAMMAT MADHO BIBI | o
. - Jan., 10, v?.'f’.
HAZART MAT MARWARL* 1.

tode of Ciotl Procedure, 1908 (det 17 of 1908), section 47
and Order XN, rule 58~suil dismissed against defendant,
whether he remains o party to the suit—abjection to attae -
ment, whetler maintainable under Order XXI, rule 58—
objection under section 47 denlt. with under O'rdf.*-r XXT7, rule
aN—Order, whether operates as a decree—appeal,

*(ivil- Revision no, 802 ot 1928, againgt sn order of Iabu Havibar
Pragad, Subordinate Judge of -Monghyr, dated the Oth June, 1928,
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A defendant against whom a suit is dismissed is a party
to the suit within the meaning of section 47, Code of Civil
Procedure, 190X, and, therefore, an objection filed hy im 10
the attaclunent in execution ol the decree passed in the suit
will be treated ag e objection under that section and not
mnder Order XNT. rufe 5%,

Jumird Bele Devi v Kali Prasad Muklieriee (1) and
Sheilde Kalao ¢, Bholanath (2), followed.

Gloan Roy v. Kali Prasad Singho 131, distinguished.

Where the objector wis-described the objection to be
one under Order NXNI, rule 58, when really it was an objec-
tion under section 47, and the court. acting under a miscon-
ception, dealt with the case as one under Order XXT, rule 58,

Held, that the order nevertheless operated as a decree
and, ther elme was appealable nnder section 47, Code of Civil
1 10(.0&(11&, 1908

S. Dayal and Bindheshwari Prasad. for the
petitioner.

M. Mulliek and L. K. Jha, for the opposite
party.

Fazr Aur, J—This application arises out of a
claim case preferred by the petitioner under Order
NXI, rule 58, of the Code of Civil Procedure hefore
the Subordinate Judge of Monghyr. The facts of the
case are briefly these:

Otie Sakhichand had a son named Hit Prasad
who married the petitioner Madho Bibi and had an
adopted son named Brij Narain. It is said that
owing to the immoral habits of Hit Prasad his father
Sakhichand got a deed of release executed by him
respect of his interest in all the properties and subse-
quently executed a will in favour of the petitioner
Madho Bibi. After the death of Sakhichand, Madho
B1b1 applied for probate of the will and letters of

idministration and obtained them. Subsequently
BL 1] Narain brought a title suit against Hit Prasad as
'\\ell as Madho Blbl for a declaration that the will

(1) (1921 34 Cal, Lo, T, 477, {2) (1925) 6 Pat. I., b, 725.
&) (192’7) 8 Pat. L. T. 654
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was not binding on him and the suit was ultimately

compromised between the parties with the result that =

Madho Bibi got 8 annas interest in the residential
house which will be referred to in this case as
propert\ no. 1 and 4 annas 1n another house which
will be referr ed to as property no. 2. Meanwhile, in
1915, the opposite party brought a meney suit in the
Clourt of the Subordinate Judoe of Monghvr on the
basis of certain hand-notes and hatchittas implead-
ing the petitioner as well as her husband it Prasad
aud the adopted son Brij Narain. The suit was
decreed against Hit Prasad and Brij Narain but it
was dismissed as against the pttltlnllel on the gre ad
that she had not been benefited hy the loans. 't he
decree-holder then proceeded to execute the decree and
in the execution of the decree the two houses which
have heen described as property no. 1 and property
no. 2 were attached. The petitioner thereupon filed an
application under Order XXI, rule 58, alleging that
she was in possession in her own rights of the 8 annas
share in the residential house (propertv no. 1) and
4 annas share in the other house (propertv no. 2).
The order-sheet shows that the petitioner’s claim was
registered as a claim under Order XXI, rule 53. It
also appears that a similar claim was prefarred before
the Subordinate Judge by Brij Narain and this was
treated as an objectlon under section 47 of the Code
of Civil Procedure. There were two other claim
cases filed before the Subordinate Judge in the course
of the same proceeding, but it is unnecessary to refer
to their details as we are not concerned with them.
The learned Subordinate Judge proceeded to decide
the claims preferred, by the petitioner as well as
Brij Narain and other persons, and ultimately rejected
them on 9th June 1928. The petitioner then came
up to this Court against the order of the Subordinate
Judge rejecting the claim made by her and obtained
a rule.

Now, the preliminary pmn‘r ‘that arises in the case
is as to whether an application in revision lies against
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_the order of the Subordinate Judge. The petitioner
“as we have seen was a defend: Wit in the suit out of
which the execution proceedings had arisen and
although the suit was dismissed against her, it was
dismissed after contest. That bheing so, 1t s
contended on behalf of the opposite party that the
apphmtlon filed by her before the Subordinate Judge

should be treated as an application under section 47
of the Code of Civil Procedure though it was wrongly
described as an application under Order XXT. rule
58. Now, there can be no doubt that when an oh]ec
tion to attachment is made by a party to the suit or
his representative, the objection should be treated as
one falling under section 47, Code of Civil Procedure,
whereas if the objection to attadnnem is made hy a
third party, his objection will he governed hy the
provisions of Order XXT, rule 58. This result is
arrived at by reading together section 47 and Order
XXI, rule 58. It will | appear that although the
lallgtmoe of rule 58 is somewhat general and “would
prima facie cover the case of a partv to the sult or
his representative also. vet section 47 clearly says
that

“ Al questions arising between the parties to the snit in which

the decree was pussed or their representatives and relating to the
execntion, discharge ov satisfaction of the decree shall be determined
tiv the court executing the deeree and uot by a separate suit.”
Under the old Code there was a difference of opinion
as to whether section 47 would govern the party
against whom the suit had been dismissed. The
I’wplrumnon, however, which has now been added to
the section clearly provides that

oy the purpose of this seetion a plaintiff whese suit has heen
dismissed and a defendant against whom a snit has heen dismissed are
parties. to the suit.” )
The practical difference then which will arise between
a case which falls under section 47 and a case which
1s governed by Order XXT, rule 58. will be this that
an order passed under section 47 allowing or disallow-
ing an objection to attachment will he “treated as a
decree and the party against whom it is passed will
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have a right of appeal and also the party will have
no right to bring a separate suit; whereas, 1f the
1)]ut10n falls under Order XXT, vule 558, the party
against whom the final order is passed in avch @
pmceedmn will have no right of appe? L from that
order hut will have a rwht to proceed by a separate
suit.

If therefore we are to treat the application made
by the petitioner before the Subordinate Judue as
heing in effect an application under section 47 of the
Civil Procedure (' ‘'ode, it 1s clear that no revision will
lie from the order under the provisions of section 115
of the Civil Procedure Code because the order passed
by the Subordinate Judge will be treated as a decree
under section 2 of the Code and will therefore he
appealable. I have no doubt in my mind that the
petitioner heing a' party to the suit conld not have
proceeded under Order XXI, rule 58, and hoth the
petitioner as well as the Court helow  entirely
misconceived the positionof the petitioner by treat-
ing her application as one falling nnder Ovder XXI
rule 58, 1f any authority is needed on the point i
may refer to Jamini Bale Devi v. Kali Pm.\-('u;/
Mukherjer (1) where it was held that a widow who
had heen impleaded in a suit as a defendant aud
against whom the suit had been dismissed would still
be treated as a party to the suit even though an
opinion had been eXpressPd by the trial Court that she
was not a proper party and the suit had heen dismissed
against her. It was further held in that case that
an objection filed by her to the attachment of certain
property in execution of the decrce passed in the suit
in which she had been impleaded as a defendant,
would be treated as an objection under section 47 and
not under Order XXI, rule 58. The same view was
held in Sheikh Kaloo v. Bholanath (%) 1n which a
Division Bench of this Court decided that as section
47 of the new Code of Civil Procedure had expressly
enacted that the pd,l“tleH to the suit- would mdndc«

A 920 B4 Cal, T3, 471

%) (mz.») 6 Pat. 1T, 725.
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the parties against whom a suit had been dismissed,

an objection to attachment of property by a defendant
against whom the suit had heen dismissed would
come under section 47 aund not under Order XXI,

rule 55.  Mullick, J., who delivered the judgment in
that case observed in the course of the ]udomeut that
even if the Court below had treated the objection as
one under Order NXXI, rule 58, 1t would still be treated
as an objection under section 47 of the Code. Tu my
opinion therefore 1n view of the language used in
section 47 of the Code and of the decisions referred to
b me, it must be held that the petitioner was not com-
petent to prefer an objection before the Subordinate
Judge under Order XXT, rule 58, and that the objec-
tion preferred by her must be treated as one falling
under section 47.  Mr. Siveshwar Dayal who appears
for the petitioner contends in the first instance that
the application of the petitioner before the Subordi-
nate Judge has been rightly treated as an application
wuder Order XXI, rule 5%, and refers me to Ghuran
Roy v. Kali Prasad Stnglh (). In this case it was
held that certain co-sharer landlords of the village
who had been made pro forma defendants to a rent
suit brought by the other landlords ought not under
the circumstances to be regarded as judgment-dehtors
in the rent suit and that the) were therefore entitled
to bring a separate suit and were not bound to have

the queshun disposed of in a proceeding under Order
XXI, rule 58, arising in the execution of the rent
suit. Tt is said that on the same principle the
petitioner who was hardly mare than a pro forma

defendant in the suit should not be treated as
a party to the suit in the sense in which the term has
been used in section 47 of the Civil Procedure Code.

It appears, however, that in the suit hrought by the
present decree-holders the petitioner was not merely

a pro forma defendant and the suit against her was
dismissed after contest on the ﬁndmo that she had

not heen henefited by the loans. This will be clear

(1) (1927) & Pat, T, P, 6654,
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from the following observations made by the learned

Subordimate J udo‘e while dismissing the case against
her:

CFrom all these Tacts and circnnstanees 1 feel [nin Sure inoany
niind (hat this unwerthy hushand, to say the least of 1t Tis not speit
a single penny over hiv wite and it will he ver h.u-l and unjust A

I makie the defendunt no. 2 also hable i thia come,™

The question then arises as to \\hat order should
he passed on the present application. Tt is urged by
Mr. Siveshwar Daval that as the proceeding was
initiated by the petitioner under a misconception of
law and her own legal position, and the Court below
was also proceeding under the asswmption that she
was competent to file an application under Order
XXI, rule 58, the proper course in such a case wonld
he to vacate the order of the lower Conrt, declave the
entire proceeding as being without jurisdiction and
divect the petitioner to file a fresh application under
section 47 of the Code of Civil leedm' if she
chooses to do so.

It is urged by Mr. Siveshwar Dayal that an
order passed by a Civil Court cannot be treated as a
decree unless it conclusively determines the rights
of the parties with regard to all or any of the matters
in controversy in the suit. Tt is said that the bmpo
of an enquiry under Order XXI, rule 55, 1s generally
speaking much more restricted than the scope of an
enquiry “nnder section 47 and as the learned Subordi-
nate Judge proceeded to pass the order in question
without fmmmu any issues and without going into
the question of Title which is open to he gone into in
a proceeding under section 47, the order cannot he
treated as havi ing conclusively determined the rights
of the parme% Mr. Siveshwar Dayal further
supports his argument by placing before me the
analogy of a case in which a Small Cause Court
Judge tries a suit as a Small Cause Court Judge
dlthf)uoh the subject-matter of the suit is found to
be ome not triable in a Small Cause Court. It
1s urged by him that if in such a case this Clourt can
vacate the whole proceeding before the Small Cause
Court Judge, there seems to be no reason why a
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similar order cannot be passed in a case like the
present. The arguments are no doubt plausible and
the analogy is somewhat catching but when we proceed
to anal\/ae the quebtmn it appears that on a proper
view of the law 1t is difficult to arrive at the result at
which the learned Advocate wants me to arrive in this
case. It must be remembered that though it mav
happen, as in the majority of cases it does happen,
that the same Judge has the power to try a Small
(*fause Court suit as well as a title or a money suit,
vet the Judge is discharging two totally di ffevent
functions and acting in two tota]lv lifferent c: apacities
when he is trving the Small Catse Court suit and a
title suit which is not within the cognizance of the
Small Cause Court respectively. The analogy there-
fore will not apply to a case like the present in which
an objection under section 47 as well as one under
Order XXI. rule 58, can be preferred before and
disposed of by the same Court, namely, the Court
which is in seizin of the execution proceedings. The
tule in such cases will he that if the partv happens
to be a party to the snit, his objection will be treated
as an objection under section 47, whereas if he is a
stranger to the suit, his objection will he treated as
one under Order XXI, rule 58. Thus there is no
question here of two different Courts having two
entirvely different jurisdiction and having to deal with
two- different kinds of wmatters, but the same Court
has jurisdiction to decide an ohjection under
section 47 as well as a claim under Order XXI, rule
58. The question therefore which arises in the
present case is whether the Subordinate Judge had
really assumed jurisdiction in a case which w:
bevond his jurisdiction or he had the ]Hl‘mdlctmn to
decide the claim put forward by the petitioner even

, 1f it were found that it was Ie‘xlh a claim under

section 47. Tn my apinion the Subordinate Judge
having had jurisdiction to deal with claims
preferred by the parties to the suit as well as the
stranger, the nature of the claim preferred will be
determined by the character of the claimant and not
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hy the label used by the party and his jurisdiction to
trv the claim cannot also he affected by a mere
misdescription of the character of the claim. I hold
therefore that the order passed by the Subordinate
Judge in this case will have the effect of a final order
under section 47 and therefore will have the force of
a decree. If then it is found that in fact the learned
Suhordinate Judge did not go into the question as
fully as he should have done. and that he unduly
restricted the scope of the enquiry by acting under
the misconception that he was holding an enquiry
under Order XXI, rule 58, the order pabbed by him
will be nonetheless an order conclusively determining
the rights of the parties and therefore having the
force of a decree although the party aggr ieved will
have the right of appeal to a superior Court and the
superior Court can always rectify the errors
committed by the Subordinate Court by holding that
the enquiry had not been conducted in a proper
manner and by ordering a remand of the case if
necessary. Thus the quesmon as to whether the order
ig to be treated as a decree conclusively determining
the rights of the parties, will in the majority of cases
he decided on a consideration of the true nature of
the proceedings in which the order was passed and
on the question as to whether the Court before whom
the proceedings were held was competent to pass a
final order conclusively determining the rights of the
parties or not. It is true that every order passed by
such a Court will not be a decree because the Court
can pass a number of interlocutory orders as well as
the final orders. Thus it was rightly held in
Surendro Nath Mitra v. Mirtunjay Banerjee (1) that
where a petition of objection to the valuation in the
sale proclamation was dismissed, no appeal lay
against it because it was merely an interlocutory
order although the Court had acted Judlma,lly in
coming to the conclusion about valuation.

The conclusion which I have arrived at affer a
consideration of the elaborate arguments addressed

(1) (1920) 1 Pat. L. T. 645,
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_ 1929 o me by both sides in this case is that although the
Mosamae Petitioner as well as the Subordinate Judge proceeded
Maomo under the misapprehension that the objection of the
Bt petitioner was one governed by Order XXI, rule 58,
Hiag Vet in the light of the authorities on the point, T must
Ma.  hold that the objection filed by the petitioner was one
Manwanr. under section 47 of the Code of Civil Procedure and
P  bhe order being appealable the petitioner was incom-
A, 3. petent to prefer an application by wav of revision
before this Court.

The application must therefore be dismissed, but
in the circumstances without costs.

It will be open to the petitioner to prefer an
appeal against the order and it will be for the Court
before whom the appeal is preferred to consider
whether having regard to the special circumstances
of the case, this is not a fit case in which time should
be extended if the appeal is found to be time-barred.
This matter, however, must be left entirely to the
discretion of that Court, which I have no doubt, will
be exercised with due regard to the equities of the
case and which I do not wish to fetter in any way.

S. A K.

Application dismissed.

APPELLATE CIVIL.

Before Ross and Chatterji, JJ.
1929 SINGHASAN MISSER
o.
JADUNANDAN MISSER.*

Compromise decree—mortgage  suit—conpromisc—eont-
missioners appointed to carry agreement into effect—agreement
partially given effect to—final decrec not representing the
agreement of the parties-—suit to set aside decree, whether
Mmaintainable. ' |

Ja, 14, 16,

. *Appeal from Original Decres no. 123 of 1926, from  a decision of
M. Wali Mohammad, Subordinate J udge of Motihari, dated the 80th
of November, 1925, '



