
Upon by the Benares Bank m s - ^
and whetlier it affected in anyway the secuiity bonds ' ,
executed in favour of the appellants. The question Mull
whether the objection of the Benares Bank was one 
made under section 47 of the Civil- Procedure Code 
or not and whether an appeal or a revision lies J
this Court is not decided because there is an appeal 
as well as a revision before us and we think that in 
any view the order of the Subordinate Judge ought 
to be vacated. Costs will abide the result.

M a c p h e r s o n , J.—I agree.
Order set aside.
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MISCELLANEOUS CIVIL-

B e f o r e  J w a la  P r a s a d  a n d  R o s s ,  J J , 

B A B U l  R A B H I K A  D B B I

1930.

April f 1 , 11, 
July, 7.

B A M A S R A y  P B A S A D  C H A W B H R Y . ^

L e g a l  P r a c t i t i o n e r s  A c t ,  1 9 2 6  ( A c t  X X I -  o /  1 9 2 6 ) ,  ' 
s e c t i o n s  3  a n d  A - ~ A d v o c a t e ,  a p j^ o in t m e n t  o f ,  w h e n  a n d  h o w  
i e t e r r m n e d — C o u f t s ,  d i s o r e t m i  t o  r e f u s e  p e r m i s s i o n — C o d e  o f  
C i v i l  P r o c e d u r e ,  1 9 0 8  ( A c t  V  o f  1 9 0 8 ) , O r d e r  I I I ,  r u l e  4 —
A d m e a t e ' s  s e r v i c e s  d i s p e n s e d  w i t h -~ ~ A d v o c a t e ,  . w h e t h e r  
e n t i t l e d  t o  f u l l  c o s t s — ^ i e a s u r e  o f  c o m p e n s a t i o n — L e g a l  f e e  
t a x a h l e  u n d e r  t h e  R i d e s  o f  H i g h  C o u r t — f e e ,  w h e t h e r  s h o u ld  
b e  d iv id e d  e q u a l l y  a m o n g s t  A d v o c a t e s  e n g a g e d — A d v o c a t e s ,  
n a m e s  o f ,  m e n t i o f i e d  in  V a k a la tn a r n a — a c c e p t a n c e ,  w h e t h e r  
n e c e s s a r y — q u a n t u m  m e r u i t ,  p r i n c i p l e  o f — r e m u n e r a t i o n  
b e f o r e  t e r m i n a t i o n  o f  U t ig a t i o n — G o u r t ' s  d i s c r e t i o n  t o  't e d u c e  * 
t h e  l e g a l  f e e  p a y a b l e .

O rd er I I I j  ru le  4 ,  C od e  o f G iv il B ro G e d u ie , 1 9 0 8 ,  la y s  
d o w n -:

“ (i) The appointment of a pleader to make or do aay 
application or act for any person shall be in writing, aaid shall be 
signed by such person or by his recognized ageafc oi by soxne other 
person duly authorised by power-of-attorney to act in this behalf.

*In the matter of an application in First Appeal no. 168 ol 193T,



-1}.
P easad

igg(]_ (5) Evai’v such appointm ent, when accepted  by a p leader, shall be
' ' filed in Couz't, and shall be" considered to he in  force  un til d eterm in ed

B abOi  with the leave of tlie C ourt, by a w riting signed by the c lien t or th e
R abbika  pleader, as the case m ay  be_, and filed  in (..'ourt, or un til th e  clien t

Debt ot the pleader dies or im til all proceedings m the su it are eiided so
far as regards the c lien t ................................................

H e l d ,  tliac the a p p oin tm en t m a y  b e  d eterm in e d  e ith er  
C u A w n ^  or by th e p lea d er, b u t in  every ca se  it  ca n  b e

done on ly  w ith  th e leave o f th e  C o u rt, a n d , if i t , i s  n o t
d eterm in ed , th en  th e a p p o in tm e n t co n tin u es an d  th e  p lead er  
is en titled  to  all h is  costs till th e  final te rm in a tio n  of th e  
proceedings in th e  su it.

Atul (Jhander Ghose v. LaksJmian Ghander S e n  (1), 
fo llow ed .

I n  th e circiiiiistances of the presen t case th e H i g h  C ou rt  
held  th a t sufficient grou n d h ad  n o t been  estab lish ed  b y  th e  
applican t fo r  g iv in g  leave of th e  C ourt under ru le  (2) a llo w in g  
her to  d ischarge the ild v o c a te s , a n d , th e reio re , m a d e  it a  
condition  preceden t to  th eir services b e in g  d isp en sed  w ith  
that their costs shou ld  be dep osited  in  C ou rt.

H e l d ,  fu rth er , th a t in  th e ab sen ce  of a se ttle m e n t o f fe e ,  
the m easu re  of com p en sation  p ay ab le  to th e  A d v o c a te  fo r  w o rk  
done and  fo r  th e loss su stain ed  b y  h im  on  accou n t o f th e  
cessation  o f  h is services is th e  leg a l fee  w h icli is  p a y a b le  to  
a su ccessfu l party under th e *.RuIes o f th e  H ig h  C o u rt.

W h e r e  there are several A d v o ca te s  en ga ged  in  a c a se , e a c h  
of th e m  is entitled  to  get the fu ll  legal fee  se p a ra te ly .

V e l la n k i  R a m a h is h 7 ia  B a o  B a h a d u r  v, P a t ih a n d a  y & n k a -  
( 2 ) / fo llow ed .

S a f  a t  C h a n d ra  R o y  G h o io d h r y  v . G h a n d i C h a r  a n  
not follcywed.

_ W h e r §  an A dvocate  is reta in ed  b y  a v a k a la tn a m a , h e  is  
en titled  to  his rem u n eratio n  o n  th e p rin cip le  o t  q u a n t u m  
m e r u i t ,  irrespective of wdiether h e  h as sign ed  th e  v a k a la tn a m a  
or n o t. KBshd'B Y . J a M eetjH '^ ) an d  S ih h is h o r  G h o s e  v . M d n i k  
C h a n d ra  (5), fo llow ed .
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I n  a ,ssesaing, h o w e v e r , th e  r e m u n e r a tio n  p a y a b le  to  a n  1930.
A d v o c a te  b e fo re  th e  te rm in a tio n  o f  th e  lit ig a t io n  o n  a c c o u n t  
o f  th e  ce ssa tio n  of h is  se rv ice s , th e  C o u rt h a s  th e  d iscretio n  
to  m a k e  a re d u c tio n  an d  fix  a su m  w h ic h  m a y  n o t  n e c e ssa r ily  
b e  th e  fu ll le g a l fe e  p a y a b le  to  a su c c e ss fu l p a r ty .

Full facts of the case material to this report will 
appear from the various judgments of the Court.

Eai Trihkuan Nath Sahay (with him Bhagivmi 
Prasad), for the petitioner.

K. P. Jayas'wal, for the oppoyite party.
Jw ALA P r a s a d  a n d  R o s s , JJ.— 1st April, 1930. 

This is an application- by Musammat Bhawani 
Chaudhrain as guardian of minor appellant Babui 
Badhika Debi asking for leave to cancel the valcalat- 
nama, dated the 29th April, 1929, in fa,vour of 
Mr. Ram Krishna Jha and the other Advocates of 
this Gourt. The appeal was filed in tliis Court on 
behalf of the said minor, Babui Radhika Debi, 
through her father-in-law Ajodliya Chowdhuri as 
guardian, in 1927 through the said Advocate Mr. 
R. K. Jha. Ajodhya Chowdhuri died in February 
or March, 1929, and after his death the petitioner, 
Musammat Bhawani Choudhrain, liis^iyidow and jh e  
niother'in-law of the appellant Babui Radhika^Debi, 
was appointed guardian. Then another'vakalafcntoa 
was liled by . her in favour of Mr. :R. E. Jha on 
the 29th April, 1929, which was accepted by the 
learned Advocate on the 30th April, 1929. The 
present petition for cancelling the vakalatnama 
and discharging the Advocates concerned was 
filed on the 29th of January, 1930. It purports to 
have been signed by the lady, and was sworn to by 
Surajmani Das, patwari and karpardaz of th6;la,dy. 
This Surajmani Das also appea,rs to have been newly 
engaged in place of his fa,ther ŵ ho used to be the 
karpardaz of the husband of the lady. During the 
last three years that the case hab been pend.ing in this 
Court the paper book has be( n -Drepared and the ea,se 
is ready to be heard; and Mr R K. Jha sajs that he 
had got the brief and was preparing himself for 
arguments. He has filed a sworn counter-affidavit in

Babtit
R a d h ik a

D ebt
V .

E am aseay
P rasad

Oh a w d h r v .



1930. whicli he says tliat the reason for filing the petition 
" in question for Ms discharge is due to the fact that
B.4DmL one Babu Lai Rai came to him to give somo instruc- 

Dbbi tions in the case; but he refused to receive any 
BausR-iY instructions from him in as miich as from the allega- 
pitASAD tions made in the plaint he formd that Babn Lai Rai 

CHA.WDHEY. acting adversely to the interest of the minor in 
jwALA question. Mr. R. K. Jha says in his affidavit that 

pbasad and this probably enraged the man and he caused this 
Boss, JJ. to be filed; whereas the lady herself had no

reason to* file the petition in question in as much as he 
received a letter from her which he has filed showing 
that she had still confidence in him to continue to act 
for the minor. Mr. R. K. Jha further says that he 
had in December, 1929, met the lady herself whom 
he knew from before and she assured him of her con
fidence in him and that she had no intention of 
discharging him. The petition in question was, 
however, filed subsequent to the aforesaid letter and 
the aforesaid conversation and, therefore, it seems 
that the lady still wants to do away with the services 
of Mr. R. K. Jha and the other Advocates who were 
engaged in-the-case in- -the beginning. No reason has 
been alleged in this petition for discharging the said 
Advocates.

Surajmani Das, who was directed to come to this 
Court, has been asked about the reason and he says 
that Mr. R. K. Jha demanded a very high fee which 
the lady said she was not able to pay and that is the 
reason why she wanted to discharge him and appoint 
another Adivocate in his place. The provision regard
ing the discharge of a pleader or an Advoeate is laid 
down in Order III, rule 4, sub-rule of the Civil 
Procedure Code, and it runs as follows

“ Every Kueh appointment shall be filed in Court and shall be: 
deemed to be in force until determined with the leave of the Court 
by a writing signed by the chent. or the fA&'idei:,. as the, caBe may: be, 
aii,d filed in Court, or until the client or the, pieader dies,; or uptil  ̂
proceedings in the suit are ended so far as regards the client.”

Thus the appointment may be determined either by 
the client or by the pleader, but in every case it can
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be done only witE the leave of tlie Court and if it is i9so.
not determined then the appointment continues until BABrnT"
all the proceedings in the suit are ended. The point R ad h ika .

came to be considered in the case of A tvl Chander Debi
Ghose V. Lahskman ChoMder Sen (i), where it was 
held that iinless the appointment was determined p̂ lsAi
under the aforesaid rule of the Ci\ il Procedure Code Chawdhry.
the attorney was entitled to all Ms costs till the case jwala
terminated with the preparation of the decree. In Pbasad and
that case one oi the defendants wrote to the attorney u.
that the circumstances did not allow him to bear the 
expenses necessary to conduct the case and giving him 
notice not to act further on his behalf. The attorney 
replied that on the strength of his appointment he 
had engaged counsel and had instructed them and he 
could not accede to the request contained in the letter 
and asked the client to settle matters with other 
defendants. The defendant then definitely wrote to 
the attorney referring to the previous letter and 
stating that he was not responsible for the costs or 
counsel’s fee from that date. The attorney objected 
to it and continued to ŵ ork in the case; and it was 
held that he was entitled to his costs.

The learned Advocate, who appears 
transferred brief from Mr. Eai T. N. Saliay, says on 
behalf of the lady that there was a typed copy of an 
affidavit in reply to the counter-affidavit of Mr . B . Iv.
Jha but he is not in a position to say whether it was 
sworn to or not. He says that that'^copy contains an 
allegation that the reason for the lady discharging 
Mr. R. K. Jha was that she was informed that 
Mr. Jha had been accompanied by a karpardaz of the 
opposite party when he saw the lady in November or 
December last and that he asked the lady to com
promise the case. I f that is so, it should have been 
put forward in the sworn petition of the 29th 
January, 19S0. Mr, Jha denies it altogether and  ̂
considering the positi<m that Mr . Jha occupies as an 
Advocate of this Court, we must accept this as true
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1930 as against the allegation not formally put forward in
------ —  on behalf of the lady. Mr. Jha was m charge

Babui case and even if he asked the lady to compromise
S " '  the case he must have done so in the interest of the

minor in question. Be that as it may, we do not
liuusBAY sufficient groimd has been shewn for giving
(’TrmrmRY. leave of the Court under the aforesaid rule of the

juAT v Procedure Code to allow the lady to discharge
fvusad'I nd the Advocate in question in whom her husband had
Boss, JJ. fxill confidence, and who carried on the work for three 

years. Even if she does not want the case to be argued 
or conducted by Mr. Jha and the other Advocates 
who were originally engaged by her she must pay 
them their full feeŝ  for the entire case, in as much as 
it is not possible at this stage that they can be engaged 
or may he permitted to be engaged by the other side.

We, therefore, direct that if the lady wants that 
Mr. R. K. Jha and others should have nothing to do 
ivitli the case she should pay them their full fees and 
she will then be at liberty to have the case conducted 
by any other Advocate. In the circumstances of this 
3ase the Advocates are entitled to the costs of this
tearing in addition their fees in the case. We
assess the costs at two gold mohurs to each of the 
Advocates cQncerned, as the case lasted for several 
days. Ah account must be filed by the learned 
Advocates concerned as to what their dues are, and 
the lady should also file her account to show what is 
due to the learned Advocates according- to her.

-11th April, 1930. In pursuance of the order of 
this Court, dated the 1st April, 1930, the Advocates 
concerned have filed the accounts showing what sum 
as compensation should be paid to them for the work 
done and which w still expected to be done by them 
ih pursuance of their appointment as Advocates by 
the appellant. The petitioner has not filed any 
accounts as to what is due to the learned Advbcafes 
concerned, as directed by the order in question. 
Mr. T, Bahay appearing on behalf of the appella.nt-
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petitioner wants time to furnisli the account in 1930. 
question. The order of the 1st of April was passed ~ b2buT~" 
in the p̂ ’esence of the petitioner’ s Advocate and the radhika 
karpardaz and the direction to furnish an account Debi 
was definitely made. There is no reason to give any 
further time. Pras.«>

GHAWDHnv.
We have scrutinized the accounts furnished by 

the learned Advocates concerned. The work done by jwala 
them as set forth in their accoiuits in respect of which “Pkasad and 
the charges have been made is not denied by the ^°^‘‘̂ ' 
petitioner.

The first and the foremost account in order of 
importance is that of Mr. R. Iv. Jha. He was in 
charge of the case from the very beginning and drew 
up the grounds of appeal. In the bill he has charged 
Es. 110 for this work. Under the High Court Rules 
in the scale of fees allowed to a successful party in 
Chapter X III, rule 14, Rs. 100 is allowed for draw
ing up grounds of appeal where the valuation of the 
appeal exceeds Rs. 20,000. The value of the present 
appeal exceeds Rs. 1,00,000.

The second item is for opposing an application 
for security filed by the respondents. The charge is 
Rs. 56. Mr. T. Sahay says tjliat it should be 
rediiced to Rs. 32. Similarly with respect to the work 
done and referred to in ilems nos. 3, 4 and 5,
Mr. Sahay says that the proper charge should he 
Rs. 96, Rs. 32 and Rs. 16, respectively, as against 
Rs. 200, Rs. 150 and Rs. 100, respectively. Accord
ing to Mr. Jha his charges for the work mentioned in 
the aforesaid items come to Rs. 615, whereas accord- 
ing to Mr. Sahay the amount should not be more than 
Rs. 276. Ml*. Sahay says that Mr. Jha should ha-ve 
given the figure with respect to the amounts actually 
mid to him by his client and should have produced 
lis account of such payment. Mr. Jha says that his 
account of the sums received by him cannot be hM, 
in as much as his clerk who used to keep his account 
is no longer in his service; but he says that he had 
received about Rs. 100 in all. This'figure must be



1930. accepted as correct in view of the fact that no account
— -̂------has been produced on the other side to show what

R̂ vomLi sum was actually paid to Mr. Jha. Mr. Jha says 
Debi that in the circumstances of the case for the work 
V.  ̂ referred to in items 1 to 5 he is prepared to accept 

E,s. 250, or such sum as the Court may fix; whereas 
C h a w d h e t !. deducting Rs. 100 which was a^dmittedly paid ' to 

Mr. Jha, according to Mr. Sahay Es. 176 is still due 
jwALA fQP work done by him as aforesaid.

P r a s a d  a n d

Boss, JJ. Then comes the question of the hearing fee. 
There is not much difference between the parties as 
to the length of time the appeal is likely to take at 
the hearing. The paper book is bulky and the case 
is somewhat complicated and important. The 
estimated time that may be occupied in the hearing 
of the appeal is stated to be fifteen days. Mr. Jha 
says that he expected that he was entitled to get 
Rs. 3,000 at the rate of Rs. 200 per day. In any 
case his fee could not be less than Rs. 90 or Rs. 100 
>er day which Mr. Sahay himself is charging from 
lis client and considering the status of the learned 
Advocate concerned in the case. Calculated at this 
rate, the fee which^Mr-. Jha expects to earn at the 
time of hearing would amount to Rs. 1,350 to 
Rs. 1,500. Thus the difference between the charges 
for the fees, both for past and future services as 
estimated by Mr. Jha and Mr. Sahay, is not much 
after making deductions for the payments made and 
reducing the daily fee from Rs. 200 to Rs. 90 or 
Rs. 100. According to Mr. Jha after the aforesaid 
deductions it would come to Rs, 1,750, and according 
to Mr. Sahay, Rs. 1,626. The legal fee payable to 
a successful party in this appeal according to the 
aforesaid scale would amount to about Rs. 1,475, 
including Rs. 100 for drawing up the grounds of 
appeal. At least this much Mr, Jha is entitled to 
get under section 4 of the amended Legal Practitioners 
Act (Act X X I of 1926). This is upon the ground 
A ?  payable to Mr. Jha and the other
Advocates concerned was not settled with the client
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under section 3 of the said Act and, consequently,
under section 4 they. are entitled only to such fee as babot
would come to on computation : r a d h ik a

P e b i
"  in  accordan ce w ith  th e law  for the tu n e  be in g  in  force  in  regard 

to  the com p u tation  o f the _eosts to  be aw arded to a p arty  in  resp ect K a k a sr a y  
o f  the fee  o f h is legal p ra ctition er .”  P basad

The law in the present section 4 referred to above 
has given effect to th  ̂ conflict of views that existed 
in respect of the interpretation of section 28 of the p e a s a d  and  
Legal Practitioners Act, 1879 (Act X V III  of 1879). JJ. 
The law as it now stands is that a legal practitioner 
is entitled to recover his fee settled between himself 
and his client. When he is not able to prove such 
a settlement he is entitled to the fee which is payable 
to a successful party under the rules. The case of 
Mr. Jha and the other Advocates concerned at least 
comes under the last part of section 4. They are 
entitled at least to the legal fee taxable under the 
scale referred to in the aforesaid rule of the Court.
That would be the criterion of the compensation 
payable to these Advocates for the work done and 
for the loss sustained by them in case their services 
are dispensed with by the client.

Mr. Sahay contended that this legal fee of 
Rs. l j475 should be divided equally amongst all the 
Advocates engaged in the case and whose services 
are now being dispensed with and that each of them 
will not be entitled to get the fee separately. This 
argument is based upon Sarat Chandra Roy 
Chowdhry Y. Chandi Charan Mitra (i). This view 
was not accepted in the case of Vellanki Ramakrishna 
Rao Bahadur v. Patibanda Venkataramyyaf^) 
it was held that when there are several g^ntleirien 
retained by a client in the same vakalatnama, eacll 
pf the vakils is entitled to claim from Ms client the 
full fee stipulated for by him and not merely a share 
in the single fee allowed as against the losing party.
The view taken by the Madras High Court seems to

(1) (1902) 7 Cal. W . Nv 300. ' ' . , ' •
(2) (1916) 38 Ind. Gas. 210 (Mad.)-
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1930. be reasonable. The present section 4 has apparently 
given effect to that view, in asmuch as it expressly

874  THE INDIAN LAW REPORTS, [vOL. IX ,

radhSa says that any such legal practitioner shall be 
Debi entitled to the fee, etc. Therefore, each of the 

eamIseiy Advocates concerned are entitled to the full
PrasTd̂  fee. Considering, however, the fact that the appeal

Gha\ydhry. has not yet been heard and, although, their services 
jwALA are being dispensed with, they are not precluded 

pB.vsAD AND from accBpting other work on the same dates and, 
Boss, JJ. considering the circumstances of the present case, we 

reduce the claim of Mr. Jha to E,s. 1,100 in all, and 
that of Mr. Eoy to Rs. 300 and Mr. K. P. ITpadhaya 
to Rs. 150. This nearly brings the total amount 
payable by the appellant to the fee mentioned in the 
scale of fees referred to in the aforesaid rule.

As regards the latter two gentlemen, Mr. Roy 
and Mr. Upadhaya, Mr. Sahay raises further objec
tions. He says that Mr. Upadhaya did not sign
the vakalatnama, either the one filed by Ajodhya
Chaudhury or his widow Bhawani Chaudhrain on 
the 7th of November, 1927, and 29th of April, 1929, 
respectively, and that, therefore, he is not entitled to 
any fee. The argument Has no substance, in as much 
a,s both the aforesaid vakalatnamas filed by the client 
mentioned his name and they engaged him. It only 
remained to be accepted by him. For the purpose of 
acting he could do so by signing the vakalatnama. 
For the purpose of pleading he could do so by filing 
only a memo, of appearance under the amended rule 
in Order III, rule 4, clause (5). As a inatter of 
fact, he did accept it because he filed the memo, of 
appearance on the 29th of April, 1929, and, froni 
what Mr. ̂ Jha says, it is certain that the karpardaz 
"v^o was in charge of the case was told by Mr. Jha 
that he would take the assistance of Mr. Upadhaya 
and he did consent to it.

Mr. I^y was engaged from the very beginning 
and he assisled in the preparation of the grounds of 
appeal and appeared on the 23rd of February, 1928, 
in opposing the application of the respondents for



security for costs and before tlie Kegistrar in 
Lawazima matters; so he was an active worker as 
junior of Mr. Jha in this case and for all that he is Badhika 
entitled to charge his fee which, according to 
Mr. Sahay himself, is not very high. The charge is 
Es. 80 for all the work done by him, out of which prasad 
he has already received Rs. 8, the balance remaining Ghawdhry. 
unpaid being Rs. 72. He estimates his future loss 
at Rs. 55 per day during the hearing of the case, pk̂ sad̂ ând 
This is also not unreasonable for an Advocate of his Boss, JJ- 
position. We have, however, reduced the charge as 
aforesaid to Rs. 300 in his case.

Whether the vakalatnama has been signed or 
not, the Advocates concerned are entitled to their 
remuneration for the work done by them on the 
principle of quantum meruit stated by Sargent, C.J., 
in Keshav v. Jamsetji (i), which was in the following 
words

“  The pleader, in the absence of an agreement/ 
is entitled to a quantum meruit, which ought to be' 
determined ŵ ith reference to all the circumstances 
of the case.'’

This case has been referred to with approval by 
Mookerjee, J., in the case of SihMsor Ghose v. Manik 
Chandra Nath (2) . We are not at present taxing the 
fees as in a case of terminated litigation, but we are 
assessing the remuneration for the work done and for 
the loss that the learned Advocates themselves would 
suffer on account of the cessation of their services by 
their client and that compensation is within the 
discretion of the Court to be assessed upon the Gircum- 
stances of the case and need not necessarily be upon 
the scale of fees fixed by the rules to be charged 
against a losing part}?. We have, however, taken 
into consideration all this in assessing the compensa
tion to be paid to the learned Advocates concerned 
before the appellant discharges their services. We 
accordingly make the order as aforesaid, and order
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1930. that unless and until the aforesaid fees are paid the 
vakalatiiamas in question will not be cancelled. All 

Eadhika the three Advocates concerned have been served with 
Debi notices by the appellant as regards cancellation of 

Baiusrat vakalatnamas. These vakalatnamas will
Peasad remain in full force unless and until the compensation 

Chawdhry, assessed above is paid by the petitioner to the learned 
Advocates concerned. We assess the hearing fee of 

pbas^ AND this application payable to the learned Advocates 
Ross, jj. concerned at two gold mohurs each.«■ * # * *

.

Ross AND ScHOOPE, JJ.—7th July, 1930. The 
petitioner applied for leave to cancel the vakalatnama 
in favour of Mr. Ram Krishna Jha and two other 
Advocates of this Court. The matter came before the 
Court and it was decided that the vakalatnama must 
remain in force until the petitioner paid in all 
Rs. 1,550, viz., Rs. 1,100 to Mr. Jha, Rs. 300 to 
Mr. Roy and Rs. 150 to Mr. Upadhaya. The 
petitioner now applies to withdraw her application 
to cancel the vakalatnama.

Mr. Jayaswal, on behalf of the Advocates, states 
that this is merely a device to avoid paying the com
pensation which has been assessed by this Court; and 
that if this petition is allowed, tha order of the Court 
will be defeated. It seems to us that as between 
the parties the contract was at an end. Mr. Ram 
Krishna Jha and the other two Advocates had beeii 
discharged from the case so far as the petitioner could 
discharge them and they are no longer willing to 
work in the case unless their fees as calculated by 
this Court are paid and the allegations made with
drawn. In our opinion the effect of the order of this 
Court was merely to hold in suspense that cancellation 
of the contract until the rights of the Advocates 
concerned had been adjusted; and in this view we 
direct that the petitioner do deposit in Court 
Rs. 1,550. On this deposit being made and all 
allegations being withdrawn, Mr. Ram Krishna Jha
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and the otiier two Advocates are willing -to work in _
tlie case ; and they will tlien be entitled , to witlidraw 

\he compensation deposited to?/ards their legal fees Radhika 
when the appeal has been heard. On these terms the '
petitioner' is -permitted to withdraw 'her .appiication 
fa.' Gancellation of the vakalatnama and engage Prasad 
another senior Advocate, if she so desires, to argue Chawdhey. 
the case. Mr. Earn Krishna Jha, Mr. Amn Chandra 
Roy and Mr. Kali Prasad Upadhaya are entitled to sceoope] jj. 
the costs of this application.
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G A N P A T L A L
1930.

April, 1.
W A Z I E A  S I N G H . *

A b a n d o n m e n t '— a u c t i o n - s a l e  o f  h o l d i n g — f o f m a t  d e l w e r y  
o f  p o s s e s s i o n — o r ig in a l  t e n a n t  c o n t i n u i n g  i n  p o s s e s s i o n  a n d  
a s s e r t i n g  t i t l e — l o h e t h e r  c o n s t i t u t e s  a h a n d o n m e n t — m e r e  
t f w n s f e r  i n s u f f i c i e n t ^ e n t r i j , l a n d lo r d ’ s  r i g h t  o f — l i f n i i a t i o n ,  
iD h en  b e g in s  t o  r u n  a g a i n s t  la n d lo r d — t r e s p a s s e r ,  p o s s e s s i o n  o f ,  
n e c e s s a r y .

I f ,  in  ispite o f  a co u rt sa le  a n d  d eliv ery  o f  p o s s e s s io n / th e  
r a iy a t  a o tn a ily  r e m a in s  o n  th e  la n d  in  d isrega rd  o f th e  d e liv e r y  
o f p o sse ssio n  a n d  a sse r tin g  h i s  te n a n c y , th e r e  i s  n o  a b a n d o n 
m e n t  b y  th e  ra iyat- an d  th e  la n d lo rd  is  n o t  e n tit le d  to  e n te r  
on  tiae la n d  as fr o m  th e  d ate  o f  fo r m a l  d e h v e r y  o f  p o sse ss io n . 
S o m e th in g  m o re  th a n  m e re  tr a n s fe r , at le a s t  c o n t r a  i n m t u m ,  
is  n e ce ssa ry  to  g iv e  t h e  la n d lo rd  a  r ig h t o f r e -e n tr y , o r  a  ca u se  
o f  a c tio n  fo r  a  c la im  to  p o sse ssio n .

S e / f i j  th e r e fo r e  i th a t  t im e  d oes n o t  b e g in  to  r u n  a g a in s t  
th e  la n d lo r d , u n d e r  th e  la w  o f l im ita t io n , u n ti l  a  p e r s o n , 
w h o m  lie  cou ld  d e sig n a te  a  ti-esp a sser , is  a c tu a lly  c u lt iv a t in g

^Letters Patent Appeals nos. 88, 89, 90 and 91 of 1928, from a 
decision of the Hon’ble Mv. Justice Ross, dated' the 3rd Augustj 1928, 
affirming a decision of Babn Phanindra Lai. Sen, Subordinate Judge 
of Patna, dated the 25th June, 1927, who in turn reversed a decision 
of Maulavi Alidul A zh , Munsif, 1st Court of Patna, dated the 26th 
June, 1926.

 ̂ 7 L. J.


