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March, 192S, was an endorsement^ within th e jn ep - 
~ KEsIair ing of the proviso to section 20 of the Indian 

cHAND Limitation Act which saved the suit from limitation'. 
joHAR .iiuiL ^<5 pointed out by the Full Bench in the Calcutta 
UvjiTSBv̂ m case referred to above, the object was to secure an 
Tbigunait. evidence in the writing of the person making the 
Kclwant paj^nieiit and not to rely upon mere oral evidence as 
Sahay,"J- regards payment. The signature of the person 

making the payment upon the cheque drawn by him 
is the best evidkice in writing as regards the payment 
made by the person making the same.

The result, therefore, is that it must be held that 
the suit of the plaintiff is not barred by limitation 
and he is entitled to a decree for Rs. 626-9-9; he is 
also, in my opinion, entitled to simple interest by 
way of compensation at the rate of one per cent, per 
month, from the 28th March, 1923, up to the date of 
the .suit, and thereafter interest at six per cent, per 
annum on the total amount, principal with interest, 
that may be found due on taking account. I would, 
therefore, allow this appeal and make a decree in 
favour of the plaintiffs for the sum stated above. The 
plaintiffs would be entitled to proportionate costs in 
this Court as well as in the Court below.

i930.

Adami, J. I agree.
Appeal allowed.
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B e f o r e  M a o p h e r s o n  a n d  F a z l  

N A Q A E  M U L L

B E N A E E S  B A N K  L t d ."^ :

A t t a c h m e n t ,  t o k e n  b e c o m e s  e f f e o t i v e s u b  s e q u e n t
t r a m f e f  , w h e n  m v a U d a te d -~ - j ) r o c e s s e s ,  s e r m o e  o f , n e c e s s a r y —  
a m  Q f CM/oU f ^ o c e d m ^  1 9 0 8  ( A c t  V  o f  1 9 0 8 ) , O r d e r  X X I , 
r u le  5 4 . ■ '"y,:',.

•̂ Âppeal from Original Order no. 25 of 1929 with Oivil Revision 
no. 808 of from an order of Babu ShiT/anandan Piasadv S^bordi- 

Jud|e of Mmsffatpte, dated the 7th January, 1939,
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A n  a tta c h m e n t is  n o t  e ffec tiv e  to  in v a lid a te  a s u b s e q u e n t ^ ^ ‘
't r a n s fe r  u n less first , t lie  order fo r  a t ta c h m e n t  h a s  b een  issu e d

an d  se c o n d ly , a ll p ro cesses  w h ic h  are n e c e ssa r y  u n d e r  th e  M ull

la w  to  effect a  va lid  a t ta c h m e n t  h a v e  b e e n  served  b e fo re  v .
siicli siibseqoeiit transfer. Benabbs’ Bank, Ltd.

MutM achetti v. Pahmiappa GhettiC^) and Lala Himlal 
V. M u n s l i i  J a g a t p a t i  S a h a y i '^ ) ,  fo llo w e d .

V e n k a ta s u h h ia h  v .  V e n k a t a  S e s l i a i y a i ^ ) , n o t  fo llo w e d .

Appeal by the decree-holders.
The facts of the case material to this report are 

stated in the judgment of Fazl All, J.
T. N. Sahai, for the appellants.
S. K. Mitra and A . M. Guha, for the respondents.
F a z l  A l i , J.— The Miscellaneous First Appeal 

no. 25 and Civil Revision no. 308 of 1929 have been 
heard together as they are both directed against the 
decision of tKe Subordinate Judge of Muzaffarpiir, 
dated the 7th January, 1929, releasing certain 
properties from attachment at the instance of 'the 
Benares Bank, one of the respondents. It appears 
that Nagar Mull and others obtained a Tnoneŷ  decree 
against Lakhiiiath and others on tbe 22nd May,
1923. Wbile the suit was pending the Benares Bank
instituted Jinotlier money suit against Lakhinatli and 
bad certain properties belonging to the latter attacked 
before judgment, the order of attachment being passed 
on the iftii December, 1923. Lakhinatk appealed 
to the Bigh Court against the decree and during the 
pendency of the appeal Nagar Mull and others 
applied for the execution of the decree. On the 3rd 
January, 1924:̂  Ijakhina,th obtained an order ‘ from 
the High Court directing the execution to be stayed 
provided that Magar Mull furni^ed to the
satisfaction o f the lower Court. On the 14th Jaaiiary
1924, and 16th January, 1924, the judgment-debtors 
furnished security and the execution was stayed.
(1) (192sf82 Cal. W. N. 821, P. C. (2) (1928) I. L. B.

(3) (1918) I. L. B. 42 Mad. 1.



isao. Meanwhile the suit instituted by the Benares 
Bank being decided in tlieir favour they took out

aiuLL execution of tlie decree passed by the Court in their 
favour and piircliased s^me of the properties which 
had been included by Lakhinath in his security bonds 
of the 14th and 16th of January. Nagar Mull and 

• others also succeeded in the appeal which had been 
preferred by Lakhinath in the High Court and they 
also eicecutkl their decree and applied for the sale 
of the properties which had been given in security 
by Lakhinath. As the Benares Bank had purchased 
four out of five properties included in the security 
bond, they were also impleaded as judgment-debtors 
in column 9 of the execution petition filed by Nagar 
Mull and others on the ground that they might 
have an

"  o p p o rtu n ity  to pa.y off the Hen of the petitioners on fclie properties 
purchassd by th e m .”

The Benares Bank. Ltd, appeared and objected, twô  
of their cbjeetions being that the security bonds relied 
on by the decree-holders were inoperative against 
them and that the case did not come under section 47 
of the Civil Procedure Code.

The learned Subordinate Judge held among other; 
things that as tiie order of attachment before judg
ment .had been passed by the Court in the suit/., 
brought by the Benares Bank before the security 
bonds were executed by Lakhinath and others in 
favour; of the decree-holders, the latter 'were not 
binding upon the Benares Bank. ' He also held that 
the. Bank was not a representative of the judgment- 
debtor and, therefoie, was not a necessary party to,; 
the application for exeeution. The objection,of the 

V Benares Bank was thus allowed and the .properties ■ 
purenased by the Bank were released from ■attachment.

Xow, the main question which was raised before 
us on behalf of the appellants was that the learned 
Subordinate Judge was entirely wrong in holding that 
merely because the order of attachment was passed
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before tlie security bonds had been executed, tlie 
Benares Bcank could purchase the property free of ' Nagak

. all charge, and reliance was placed on the decision Mutt 
in Miitlviaclietti v. Palmiiaffa Chettii}) in which. 
the following observations were made by the Judicial Xto. 
X'onimittee-^ . Fazl Ali, J.

‘ ‘ In view of these provisions the Board listened 
with some surprise to a, protracted argument which 
culminated in the proposition that a property was in 
law attached whenever aii order for attachment was 
made. The result, if this were so.- would be that 
a person holding an order could dispense with 
attachment altogether as an operation or a fact.
Their Lordships need not repeat in another form 
this proposition. The order is one thing, the attach
ment is another. No property can be declared to be 
atta.ched unless first, the order for attachment has 
been issued and secondly, in execution of that order 
the other things prescribed by the rules in the Code 
have been done.'’
Reliance wa3 also, placed on a decision of this Court 
in Lfiia Hiralal v. MunsM Jagatpati Sahay{^) where 
it was held that in the case of land paying revenue 
to Governinent an attachment is aGt'-~ efi  ̂
iuYalidate a. subsequent transfer unless and until a 
copy of the order of attachment has been affixed in 
tlie office of the Collector of the district in which 
the land, is situate in compliance with the require- 
mentvS of Order X X I. rule 54 of the Civil Procedure 

^Code of 1908.
Ĵ ow the authority of those decisions has not 

been questioned by the learned Advocate for the 
respondent; ,̂ nor is it possible to question theniy ; and 
that being so. / there can he; no. doubt, that it  
duty of the learued Subordinate Judge: to have 
investigateil the question as to whether all the 
processes of attachment which are necessary under 
the law to efect a valid attachment had been served
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1930. and if so, ■whetMr they were served before tlie
security bonds had been executed in favour of the

i S  appellants or after it. Unfortunately the learned ' 
Subordinate judge did not investigate this question 

bST^'ltd proceeded on the view v^hich was propounded by 
‘ the Madras High Court in the case of Yenkatasubhiali 

Fa2l A.LI, J. Seshaiya(^) that an attachment order
before judgment invalidates an alienation made after 
the property is actually attached in pursuance of the 
order even though the actual attachment was made 
after the passing of the decree. This view, however, 
can no longer be held to be correct in view of the 
decision of the Judicial Committee in the case to 
which I have just now referred. The position, there
fore, is that neither the parties to the case nor the 
Subordinate Judge has directed their attention to the 
main point which arose in the case and which I have 
already indicated. In fact there is no evidence what
soever as to whether a copy of the order of attach
ment was or was not affixed in this case in the office 
of the Collector of the district as provided under 
Order XX I, rule 54. It also appears that although 
the various v/rits of attachment were tendered in
evidence in the case and they bear certain endorse
ments-as regards how and when the service was 
effected by the peon, no one has been examined to 
prove formally the service. Thus there is no legal 
evidence before us to determine as to whether the 
attaGliment had been completed before or after the 
security bonds were executed. As the learned Sub
ordinate Judge as well as the parties were probalbly 
misled in the matter in consequence of the view of 
law set out by the Madras High Court, I think it 
is necessary in the interest of justice that the order 
of the lower court should be set aside and this case 
should be remanded to the Court below for disposal 
according to law. The lower Court will enable the 
parties to adduce such further evidence as nxay be 
necessary to prove whether the attachment relied
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Upon by the Benares Bank m s - ^
and whetlier it affected in anyway the secuiity bonds ' ,
executed in favour of the appellants. The question Mull
whether the objection of the Benares Bank was one 
made under section 47 of the Civil- Procedure Code 
or not and whether an appeal or a revision lies J
this Court is not decided because there is an appeal 
as well as a revision before us and we think that in 
any view the order of the Subordinate Judge ought 
to be vacated. Costs will abide the result.

M a c p h e r s o n , J.—I agree.
Order set aside.
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MISCELLANEOUS CIVIL-

B e f o r e  J w a la  P r a s a d  a n d  R o s s ,  J J , 

B A B U l  R A B H I K A  D B B I

1930.

April f 1 , 11, 
July, 7.

B A M A S R A y  P B A S A D  C H A W B H R Y . ^

L e g a l  P r a c t i t i o n e r s  A c t ,  1 9 2 6  ( A c t  X X I -  o /  1 9 2 6 ) ,  ' 
s e c t i o n s  3  a n d  A - ~ A d v o c a t e ,  a p j^ o in t m e n t  o f ,  w h e n  a n d  h o w  
i e t e r r m n e d — C o u f t s ,  d i s o r e t m i  t o  r e f u s e  p e r m i s s i o n — C o d e  o f  
C i v i l  P r o c e d u r e ,  1 9 0 8  ( A c t  V  o f  1 9 0 8 ) , O r d e r  I I I ,  r u l e  4 —
A d m e a t e ' s  s e r v i c e s  d i s p e n s e d  w i t h -~ ~ A d v o c a t e ,  . w h e t h e r  
e n t i t l e d  t o  f u l l  c o s t s — ^ i e a s u r e  o f  c o m p e n s a t i o n — L e g a l  f e e  
t a x a h l e  u n d e r  t h e  R i d e s  o f  H i g h  C o u r t — f e e ,  w h e t h e r  s h o u ld  
b e  d iv id e d  e q u a l l y  a m o n g s t  A d v o c a t e s  e n g a g e d — A d v o c a t e s ,  
n a m e s  o f ,  m e n t i o f i e d  in  V a k a la tn a r n a — a c c e p t a n c e ,  w h e t h e r  
n e c e s s a r y — q u a n t u m  m e r u i t ,  p r i n c i p l e  o f — r e m u n e r a t i o n  
b e f o r e  t e r m i n a t i o n  o f  U t ig a t i o n — G o u r t ' s  d i s c r e t i o n  t o  't e d u c e  * 
t h e  l e g a l  f e e  p a y a b l e .

O rd er I I I j  ru le  4 ,  C od e  o f G iv il B ro G e d u ie , 1 9 0 8 ,  la y s  
d o w n -:

“ (i) The appointment of a pleader to make or do aay 
application or act for any person shall be in writing, aaid shall be 
signed by such person or by his recognized ageafc oi by soxne other 
person duly authorised by power-of-attorney to act in this behalf.

*In the matter of an application in First Appeal no. 168 ol 193T,


