
VOL, IX .] PATNA SERIES»

V.

DUKHA]Sr
SiNeH.

Ross, J,

tauzi no. 214/7; fcbat his security lias been lost so far 
as the Schedule C properties are concerned; and that beumohan'
it is subject to the reluinnania of defendant no. 3 so Singh
far as the Schedule B properties are concerned. The 
decree of the Subordinate Judge requires modification.
There will be the usual mortgage decree for the simi 
claimed with interest and costs as decreed by the 
Subordinate Jiidg-e: the period of grace being
extended up to sis iiiontlis from the date of this 

decree. The mortgaged property, being mahal 
Gmidi, taiizi no. 214/7, will be sold save and except 
the properties covered by the sale certificate of 
defendant no. 3, viz., 2 annas 3 pies share out of
4 annas 6 pies share in maiiza Gaindi Kalan, thana 
no, 57, khewat no. 1/10, and a similar share in mauza 
Gmidi Khurd, thana no. 56, khewat no, 1/9, and as 
to the rest of the tauzi the sale will be subject to the 
rehan of defendant no. 3 except as to thana no. 55, 
khewat no. 1/8, ■which will be sold free of encum
brances. The order of the Subordinate Judge as to 
the costs of defendant no. . 3 will stand. As the 
appellant has partly failed each party will bear its 
costs of the appeal.

JwALA Prasad, J,- -I agree.;
A ffea l allowed i%/part.
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Before Macpherson and Fazl AU, JJ.
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Execution-—decree iof fisH court ajjirmed on afpeal—  
appellate ootiri deGrec only capahle o f  executim~~-decree~ 
holders seeTiing to exeovie mandatory part o f first court decree 
as affirmed hy appeUate coiLft-^execiiiiori, ibhetJier h a d ^  
court executing transferred decreey mhMhet kas power to
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1930. question the junsdiction of the court which passed the dsGree
------- — Code of Civil Procedure, 1908 (Act F o / ’1908), Order XXI ,  <

court decree transferred, for execution— appeal—  
Htjssm' 'decree dffiTmed~~trdnsferee court, ■whether retains jurisdiction

■ 'v, to execute— sections 37, 88 and 42.

 ̂ UMATOii Vvliere a court of appeal affirms, reverses or modifies the
Easui.. decree of the first com’t, the decree of the appellate court is

the only decree capable of execution.
Shahrat ^Singh v. Bridgman.(^), Mohammad Suleman 

Khan v. Mohammad Yar Khani^), Brijnarain v. Tejhal
Bikram Bahaduri^) Mid Ahdid Majid y . Jwahir Lal{^), 
followed.

Kristo Kifikar Roy v. Rajah Bimoda Kaunto Royi^), 
referred to.

W liere, however , the decree of the first court was affirmed 
by the H igh'Court on appeal and the decree-holders sought

■ to execute the mandatory part of the decree of the first court 
as affirmed by the court of appeal without expressly asking 
the court to execute the decree of the appellate court.

that the objection of the judgment-debtor that the 
execution could not proceed inasmuch as the decree-holders 
had sought to execute the decree of the first court as distinct 
from the decree of the appellate court, was, in the circmns- 
tances, a mere technical objection which should not be 
allowed to prevail.

Gohardhan Das v. Gopal (5), followed.
An executing court-to which a decree has been transferred 

for execution, has no power under Order X X I , rule 7 of the 
Code of Civil Procedure, 1908, to question the iurisdiction o f 
the court which passed the decree.

Harigohind KMkmidTi y . Nafsing Rao Konhar Rao 
DeshpandeC^), followed.

Once a eoiirt: which has the power to execute the decree , 
in  any case whether it is its own decree, or the decree o f the 
:ii|)pel]ate court, has transferred the execution to another

(1) (1882) I. L. U. -1- All.' :376. F. B. ~ ~ ~
(2) {1888) I. L, R. i r  AU. 2G7, F. B.
(ii) (FdlO) I. L. E. 32 All. 293, P. C.
(4-) (1914> I. L. H. 36 All. 350.
(5) (1872) 14 Moo. I . A, -165.
<6) ( m )  I. L. E: r-A ll,'366.
(7) (1918) I. L. R. 38 Bom, 194.



VOL. IX. 1 PATNA SERIES. 8S1

court and the execution is still alive, tlie court to whicli the 
execution has been transl:erred will exercise all the powers of 
the court of the first instance and v/ill retain the jurisdiction 
to proceed with the execution, even though there has been an 
appeal since and the decree has been affirmed in appeal.

Ahcla. Begum v. Muzaffar Hussain. KhanO-), Maharaja of
Bohhili Y. Sree Raja Na.rasarajii Peda Baliar Simhulu 
Baluidurl^) and Manorath Das v. Amhika Kant Bosei^), 
referred to.

Ap|3eal by the judgment-debtor.
The facts of the case material to this report are 

stated in the judgment of Fazl Ali, J.
Sired Noorul Hossain and Syed Izliar Hussain, 

for the appellant.
for the respondents.

F a z l  A l i, J.— This is an appeal from a decision 
of the Subordinate Judge of Palamau di.isallowing 
certain objections preferred by the appella,nt against 
the execution of a decree. The decree in question 
was passed on the 27th Feb.ruary, 1922, in, favour of 
three persons, namely, Bintul Fatma, Umatiil Rasul 
and Salma by the Subordinate Judge of G-aya in a. 
suit brought against the appellant Ekram Hussain. 
Ekram Hussain appealed to tlie High Coiirt and 
during the pendency of the appeal Bintul Fatma died 
whereupon the appellant substituted her husband and 
the other two decree-holders (IJmatul Rasul and 

as her heirs. On the 20th April, 1925, 'the
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iluSAMMAI'
UmAI’UL
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1930.

decree of the trial Court was affirmed by consent of 
the parties. In the meantime Avhile the appeal was 
stiU pending- before the High Court the decree-hqlders 
executed the decree and got it transferred to the Court 
of the Subordinate Judge of Palamaii. This execu
tion,' however, :wa,s::dismissed  ̂ on ;: the' M h7l}ec^ber j 
1925. On the 29th March, 1928, the respondents to 
this appeal made another application for execution in 
the Court of the Subordinate Judge of Palamau.
' ■ (1) (1897) r : L / ::  : .

(2) (1912) I. L. R. 37 Mad. 231.
(3) (1909) 13 Gal. W. N. 533. '



ifao. The af)|:)elL‘int thereupon appeared ana objected to the 
"sTed ~ GKecution of the decree. His objection was disallowed 
ekr.ui and so he prefers this appeal.

Tiie first contention raised by the learned 
MuHAaat-vr Advccate for the appellant is that what t̂he present 
I'MATxrL respondents are trying to execiite now is the decree of 
R a su l, the trial court blit that clecree cannot be _ executed 

because it has merged in the decree of the High Court 
Axi, J . which is the final decree. Now, before answering the 

cfiiestion of fact which is here raised by the learned 
Advocate for the appellant, that is to "say, whether 
the respondents are really trying to execute the 
decree of the first court, I wish briefly to consider the 
question of law raised by him, namely, that if the 
decree of the first court is affirmed in appeal the decree 
of the first court will be no longer capable of execution 
and it is only the decree, of the appellate court which 
can be executed. The earliest case on that point is 
to he found in Shohrat Singh v. Bridgman(^) m which 
it was held by a Full Bench of the Allahabad High 
Court that the decree of the court of the last instance 
is the only decree susceptible of execution. This case 
was followed by another Full Bench of the Allahabad 
High Court in Mohammad Suleman Khan v. Mohain- 
mad Yar Khan(^). In that case a question arose 
whether the court of first instance had the jurisdiction 
to amend a decree which had been affirmed by the 
appellate court and it was held by the majority of the 
Judges that the only court which had the jurisdiction 
to amend the decree was the court of appeal and the 
reasoning adopted, was that the decree of the lower 
court hat! merged in the decree of the appellate court. 
MahmGod, J. dissented from this view and in support 
of his view referred to the following passage in the 
decision of the Privy Council in Kristo KmJcar Roy y : 
Raja Barroda Kaunto Roij{ )̂ : —

“  The iimction of an appellate Court is to 
determine what decree the Court below ought to have

(1) (1882) 3. L. K, 4 AllTsTti. F .l^
(2) (1888} I. L. R. 11 All.- 207. F. B.
(!J) (1872) 14 Moo. I. A. 405. '

S'M t h e  ]n :d ian  l a w  r e p o e t s  [ v o l .  i x .
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made. It iiitiy affirm, reverse or vary the decree loao.
under appeal. In the first case, it leaves the original 
decree standing, superadding, it may be, an order ekram
for the payment of the costs of the appeal, or for the Hcssatn
interest on the amoimt originally decreed. In the 
other two cases it substitutes other relief for the relief ITiaA.TUij
originally given. In all these cases the decree of the hasdl.
appellate Court may be regarded either as a direction 
to the lower Court to make and execute a decree of its 
own accordingly, or as an independent decree w ĥether 
it is to be executed by the appellate Court or by the 
lower Court. In the latter case a further question 
arises, namely, whether the original decree, if wholly 
affirmed (or so much of it as has been affirmed, if it 
has been partially affirm*ed), is to be treated as merged 
or incorporated in the decree of the appellate Court 
as the sole decree capable of execution, or whether 
both decrees should be treated as standing execution 
being had on each in respect of, what is enjoined by 
the one, and not expressly enjoined by the other.

I f the question were res Integra, their Lordships 
would incline to the view taken by the Judges of the 
High Court in the present case, namely, that the 
execution ought to proceed on a decree of which the 
mandatory part expressly declares the right sought 
to be enforced. Considering, however, that for the 
reasons already given, the question is not of much 
practical importance, their Lordships will not express 
dissent from the rulings of the Madras Court and of 
the Full Bench of the Bengal Court further than by 
saying, that there may be cases in which the appellate 
Court, particularly on special appeal, might; see good 
reasons to limit its decision to a siniple HismissEil of 
the appeal, an^ to abstain from confirming a decree 
erroneous or questionable, yet not open to examination 

; hy reason^of the special and limited nature of the 
appeâ ^̂  I.ordships may further suggest that
in all cases it may be expedient expressly to embody 
in a decree of affirmance so much of the decree below 
as it is intended to affirm, and thus avoid the necessity 
of a reference to the superseded decree,' -
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There are many recent decisions, however, 
including thovse of the Privy Council [see Brijnamin 
V. Tejhal Bikmm B a h a d u r and Abdul Majid v. 
JwaMr Lal(̂ y\ where the view taken in Suleman 
Khan v. Yar Khanif) li&s been affirmed. It is true 
that in most of these cases the question which directly 
arose was as to whether the hrst Court or the appellate 
Court had the power to amend the decree when the 
decree of the first Court had been affirmed by the 
appellate Court. But the principle which has been 
laid down in all these cases is that in such a case the 
decree of the first Court must be considered to have 
merged in the decree of the appellate Court and 
in the present state of law it is difficult to hold that 
the same principle wilh not apply in a case like the 
present. The case of Skohrat Singh y . Bridgmmi^) 
was, however, explained in a later csi.se—Gobardhan 
Das V. Gopal a m (̂ )—where the facts were these 
The first Court of appeal affirmed the decree of the 
Court of first instance and the High Court affirmed 
the decree of the lower appellate Court and dismissed, 
the appeal. The decree-holder made an application 
in which he- did not expressly ask the Court to execute 
the decree of the last instance but it could be gathered 
from the application of the decree-holder that his 
object was to have execution taken under the decree 
of the appellate Court by carrying out the mandatory 
part of the decree of the Court of first instance. It 
was held in' these cireumstances that the objection 
that the decree-holder did not in his application 
expressly ask the Court to execute the decree of the 
last instance  ̂was under the circumstances a mere 
technical objection and there was no reason ŵ hy the 
execution asked for should not be allowed. In my 
opinion this decision will govern the present case 
where also, although the decree-holdera have not

T) (1910) I. L.’ R. .̂ 2 All. 2<)5, T?. B. —
(2) (1914) I. L. R. 3G All. ;350.
:S) (1B88) I. L. R. 11 All. 267. F. B.
(4) (1882) I. L. R. 4' All. 376, F, B.
(5) (1885) I . L. R. 7 All, S66.



expressly a.sked the Court to execute the decree of the 
appellate Court, yet tliey do mention tha,t an appeal ĝ̂ED 
was: preferred on'hehalf of the jiidgment-debtors in Bkium

• the'High Court of Pa,tr-n and s'decided- in fa.Toiir 
of the decree-holders on the 20th April, 1925. _ It is -MuiSAMmT 
thus clear that what the respondents were trying to Umatul 
execute -\¥as the riianda.tory part of the decree of the 
first Court as affirmed h3̂ the Co'sirt of appeal and it 
ivill be the merest technicality to say under these 
circiinistances that the fiecree-holders were asking 
for the execution of the decree of the first Court as 
something distinct from the decree of the appellate 
Gonrt.

The learned Advocate for the appellant, however, 
contends that the decree is incapahle of execution 
even if it be held that the decree sought to be executed 
was the decree of the appellate Court and lie rests his 
COiitention on two grounds; (1) that the decree of the 
appellate Court must be treated as a nullity because

■ the-appellate Court passed the decree witho'iit requir
ing the heirs of Bintul Fatnia to produce a succession 
certificate as required hy section 214 of the ; Indian

■ Succession - Act of 1925-̂  and (.̂ ) that the decree o f the 
' appellate Court not having been transferred by th e

Subordinate Judge of Gaya could not be executed by 
'the Subordinate: Judge of Palamau,. v

■Mow, " so; far as the; first' ;point' is concerned it  
■appears to-me to he wholly untenable. It iŝ  to be 
remembered in the first place that it was the appellant 
himself who had substituted the heirs of Bintul Fatraa

■ -and he cannot-HOW turn round and say-that they should 
uot'lvâ 7e been tre:'>.ted ns heirs by the appellate Court.
Besides, as the lower Court hns ]3ointed out̂  no such 
ob|ection w"a& appellant in bis- petitibn
of objection filed in the Court below. It is true that 
in paragraph (4) of his petition the appellant did 
refer to the absence of a succession certi:ficate but the 
ground raised there was entirely diferent from the 
ground which is being raised now. What is, however, 
most fatal to the case o f the appellant is that under

TOL IX. T PATNA SERIES, 835
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OrderXXI, rule? of fclie amended Code, it is no longer 
possible for a jiidgnient-debtor to say that the decree 
sought to be executed by a Court to which it has been 
transferred for execution wa.s passed without juris
diction and is a nullity. This result will follow from 
a comparison of the rule as it stands noiv with the 
corresponding provision of the eld Code on the same 
point. In tiie'old Code section 225 was worded in 
such a way that some of the Courts took the view that 
the executing Court had the right to enquire into the 
jurisdiction of the Court which passed the decree. 
Under the new Code, however, the words ‘ ‘ or the 
jurisdiction of the Court which passed it ”  have been 
omitted and, as was pointed out in Harigohind 
lialkundfi v. Narsing Rao Konhar Rao Deshpande{^), 
the inference from this omission is clear that the 
executing Court has no power under the present Code 
to question the jurisdiction of the Court which passed 
the decree under execution.

I shall now deal with the second contention raised 
by the appellant that the appellate decree cannot be 
executed by the Subordinate Judge of Palamau 
because all that was transferred was the decree of the 
first Court. Here it will be necessary to consider how 
long the Court to which a decree is sent for execution 
retains its jurisdiction to execute the decree. This 
matter was considered in Ahda Beg am v. Muzaffar 
Hussain Khan{^) and the decision was given in these 

."'terms— '.'., ,
In our opinion the Court to which a decree is 

sent for execution retains its jurisdiction to execute 
the decree until the execution has been withdrawn 
from it, or until it has fully executed the decree and 
has certified that fact to the Court which sent the 
decree, or has executed it so far as that Court has 
been able to execute it within its jurisdiction and has 
certified that fact to the Court which sent the decree,

(1) (1918) I. L. R. 38 Bom. 194. ~
(2) (1897) I, L, E. 20 All. 129,
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or until it has failed to execute the decree and has 
certified that fact to the Court which sent the decree.”

E k r a m

This case was followed by the Madras High Hussaix 
Court in Maharaja of Bobbili v. Sree Raja Narasaraju mxjsIuu... 
Peda Balliar Sinihulu Bahadur{^) and b y  the umatul
Calcutta High Court in the case of Manorath Das v. B a s o l .

Ambika Kant Bose{^). Now, here it is nobody's case 
that any of the events which are mentioned in the 
passage which I have quoted as being necessary to 
terminate the jurisdiction of the Court to ŵ hich a 
decree has been sent fo« execution, has taken place.
It is, however, urged that the mere fact that the decree 
of the first Court was affirmed in appeal is sufficient 
to deprive the Court of Palamau of its jurisdiction to 
execute the decree, and, unless there is a fresh transfer 
of the decree of the appellate Court to that Court, it 
will have no jurisdiction to execute the decree. This 
view, however, does not appear to me to be sound nor 
does it seem to be supported by any express provision 
of the Code. Section 38 of the Code says that a decree 
may be executed either by the Court which passed it or 
by the Court to which it is sent for execution. Section 
42 says that the Court executing a decree sent to it 
shall have the same powers in executing such a decree 
as if it had been passed by itself. The effect of 
section 37 is that where the decree to be executed is 
a decree passed by a Court of first appeal or by the 
High Court, in second appeal, then the proper Court 
to execute it is the^Court of first instance. Thus, in 
any case, the Court of first instance would be the Court 
empowered to execute the decree even when it has been 
affirmed by the appellate Court and it has been 
expressly provided that the Court to which the decree 
is sent for execution will have the same powers as the 
Court which passed the decree. In my opinion, 
reading all these provisions together^ it follows that

V (1) (1912) I. L. B. 37 Mad. 231.
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1930. once a Court, which. has the power to execute the, 
&VED decree, in any case whether it is its own decree or the 

Eioiam decree of the appellate Court, has 'transferred the 
Hussain execution to another Court and the execution, is still 

Court to which the execution, has been
* u>LvrtjL transferred will exercise all the, powers of the Court 

Basul. Qf instance and will retain its jurisdiction: to 
execute the decree even though there has been an 
appeal since and it has been affirmed in appeal. In 
this case there is no doubt that the Subordinate Judge 
of G-aya was primarily the Court which alone could 
have executed the decree even §,fter the decree had been 
affirmed in appeal. The Subordinate Judge of Gaya, 
however, had transferred the decree to the Subordi
nate Judge of Palamau and according to the. Code 
the Subordinate Judge of Palamau would have all 
the powers exercisable by the Subordinate - Judge of, 
Gaya. Now, one of the powers of the .Subordinate 
Judge of Gaya obviously was to execute the decree 
even after it was affirmed by the appellate Court and 
the question is Vv̂ hetlier there is anythiiig in the Code 
to say that such a power will not be exercisable by the 
Court Avhich is not only in seisin of the execution but 
has also all the powers exercisable by' the Subordinate 
Judge of Gaya according to section 42. As, I read 
the various provisions of the Code I do not think that 
the execution can be defeated merely by the fact that 
no fresh order of transfer was made by the Subordi
nate Judge of Gaya after the decree; had been affirmed 
by the High Court. The execution is still alive and 
the Subordinate Judge: of̂  Palawiau must be; held to 
have the same powers as; the : Subprdinate . Judge; of 
Gaya including the power; of executing; the decree .of 
the: appellate Court. In my opinion,;-therefore,, the 
obj ections urged in this appeal are without merits 
and the appeal, must be dismissed with costs.

M a c p h e r s o n , J.---I: agree.-:

A f'geql dismissed.
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