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tauzi no. 214/7; that his security has been lost so far
as the Schedule C properties are concerned; and that
it 1s subject to the rekanname of defendant no. 3 so
far as thrA Schedule B preperties are concerned. The
decree ¢f the Subor dmuuu Judge requires modification.
There will be the usual mortgage decree for the sum
claimed with interest and costs as decreed by the
Subordinate Judge: the period of grace being
extended up to six months from the date of this
decree. The mortgaged ]‘mnei‘tv being mahal
Gundi, tauzi no. )14/’” w | be sold save and except
the properties covered hy the sale cevtificate of
defendant no. 3, viz., 2 annas 3 pies share out of
4 annas 6 pies share in mauza CGundi Kalan, thana
0. 37 LI wat no. 1/10, and a similar share in mauza
Gundi Khurd, thana no. 56, khewat no. 1/9, and as
to the rest of the tauzi the sale will be subject to the
rehan of defendant no. 3 except as to thana no. 55,
khewat no. 1/8, which will be sold free of encum-
brances. The order of the Subordinate Judge as to
the costs of defendant no. 3 will stand. As the
appellant has partly failed each party will bear its
costs of the appeal.

Jwara Prassp, J.—1 agree.
Appeal allowed in part.
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question the jurisdiction of the court which passed the decrec
—Code of Civil Procedure, 1908 (det ¥V of 1908), Order XXT,
yule - T—first court decree transferred. for ervecution—appeal—
decree affirmed—transferee court, whether retains jurisdiction
to erecute—sections 37, 38 and 42.

Where a court of appeal affirms, reverses or modifies the
decree of the first courf, the decree of the appellate court is
the only decree capable of execution.

Shohrat Singh v. Bridgman(Y), Mohamavad Suleman
Khan v. Mohammad Yar Khan(2), Brijnarain v. Tejbal
Bikram. Bahadur(® and Abdul Majid v. Jwahir Lal(%),
followed.

Kristo Kinkar Roy v. Rajah Burroda Kaunto Roy(5),
referred to.

Where, however, the decree of the first court was affirmed
by the High 'Cowrt on appeal and the decree-holders sought

-to execute “the mandatory part of the decree of the fiist- comt

as affirmed by the court of appeal without expressly asking
the court to execute the decree of the appellate court.

Held, that the objection of the judgment-debtor that the
execution could not proceed inasmuch as the decree-holders
had sought to execute the decree of the first court as distinet
from the decree of the appellate court, was, in the circums-
tances, a mere techmical objection which should not he
allowed to-prevail.

Gobardhan Das v. Gopal Ram(5), followed.

An execufing court to which a decree has been transferred
for execution, has no power under Order XXI, rule 7 of the
Code of Civil Procedure, 1908, to question the jurisdiction of
the court which passed. the decree.

Hurigobind Kalkundri v. Narsing Rao Konhar Rac
Deshpande(7), followed.

Once a court which has the power to execute the decree,
i any case whether it is its own decree, or the decree of the
appellate cowt, has transferred the execution to- -another

(1) {1882 1. L. R. 4 Al 376, F. B.
(2) (1888)° 1. L. 'R. 11 All, 267, F. B.
3y {1910) I. L. R. 82:All.-205,°P. C.
{4) {1914} 1. L.-R. 36 All. 350

A5y (1872y 147 Moo T.0A. 465,

16) «(1886) L. L. R 7 All:-366.

(T) (1918) L. L. R. 38 Bor, 194.
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court and the execution is still alive, the court to which the
execution has been transfeired will exercise all the powers of
the court of the first instance and will retain the jurisdiction
to proceed with the execution, even though there has been an
appeal since and the decree has been affirmed in appeal.

Abda Begqum v. Muzaffer Hussain Khan(), Maharaja of
Bobbili v. Sree Raja Narasarajiu  Peda Baliar  Simbulu
Bahadur(®) and Manorath Das v. Ambika Kant Bose(3),
- veferred to.

Apneal by the judgment-debtor.

The facts of the case material to this report are
stated in the judgment of Fazl Ali, J.

Syed Noorul Hossain and Syed Izhar Hussain,
for the appellant.

Syed Ali Khan, for the respondents.

Fazi Avrr, J.—This is an appeal from a decision
of the Subordinate Judge of Palamau disallowing
certain objections preferred by the appellant against
the execution of a decree. The decree In question
was passed on the 27th February, 1922, in favour of
three persons, namely, Bintul Fatma, Umatul Rasul
and Salma by the Subordinate Judge of Gaya in a.
suit brought against the appellant Ekram Hussain.
Ekram Hussain appealed to the High Court and
during the pendency of the appeal Bintul Fatma died
whereupon the appellant substituted her husband and
the other two decree-holders (Umatul Rasul and
Salma) as her heirs. On the 20th April, 1925, the
decree of the irial Court was affirmed by consent of
the parties. In the meantime while the appeal was
still pending before the High Court the decree-holders
executed the decree and got it transferred to the Court
of the Svbordinate Judge of Palamau. This execu-
tion, however, was dismissed on the 5th December,
1925.  On the 29th March, 1928, the respondents to
this appeal made another application for execution in
the Court of the Subordinate Judge of Palamau.
© () (1897) I. L. R. 20 AlL 129. '

(2) (1912) I. L. R. 87 Mad. 251.
(8) (1909) 18 Cal. W. N. 533.
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The appellant thereupon appeared and objected to the

~execution of the decres.  Iiis objection was disallowed

and so he prefers this appeal.

The frst coutention raised by the learned
Adveeate for the appellant is that what the present
respondents are trying to execute now is the decree of
the trial court but that decvee cannot he executed
hecause it has merged in the decree of the High Uourt
which is the final decree. Now, before answering the
question of fact which is here raised by the learned
Advocate for the appellant, that is to say, whether
the respondents are really trying to execute the
decree of the first court, I wish briefly to consider the
question of law raised by him, namely, that if the
decree of the first court is affirmed in appeal the decree
of the first court will be no longer capable of execution
and it is only the decree of the appellate court which
can be executed. The earliest case on that point is
to be found in Shohrat Singh v. Bridgman(!) in which
it was held by a Full Bench of the Allahabad High
Court that the decree of the court of the last instance
is the only decree susceptible of execution. This case
was followed by another Full Bench of the Allahabad
High Cowrt in Mohammad Suleman Khan v. Moham-
mud Yar Khan(?). In that case a question arose
whether the court of first instance had the jurisdiction
to amend a decree which had been affirmed by the
appellate court and it was held by the majority of the
Judges that the only court which had the jurisdiction
to amend the decree was the court of appeal and the
reasoning adopted was that the decree of the lower
court had merged in the decree of the appellate court.
Mahmood, J. dissented from this view and in support
of his view referred to the following passage in the
dec;smn of the Privy Council in Kristo Kinkar B
Raja Barrodu Keunto Roy(®) :—

" The function of an appellate Court is to
determine what decree the Court below ought to have
1 (1882) 1. 1. R. 4 All, 876, F. B3,
(2) (1888) . L, R. 11 All: 267, F. B,
(8) (1872) 14 Mo, I, A, 465,

0y V.
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made. It may affirm, reverse or vary the decree  19%0.
under appeal.” Tn the first case, it leaves the original ~—
decres standing, superadding, it may be, an order i
for the payment of the costs of the appeal, or for the Hossax

interest on the amount orviginally decreed. In the . ©
other two cases it substitutes other relief for the relief ~ pumarer

originally given. In all these cases the decree of the — Rasou.
appellate Court may be regarded either as a direction -
to the lower Uourt to make and execute a decree of its xLiULJ.
own accordingly, or as an independent decree whether =
it is to he executed by the appellate Court or by the

lower Court. In the latter case a further question

arises, namely, whether the original decree, if wholly
affirmed (or so much of it as has been affirmed, if it

has been partially affirmed), is to be tréated as merged

or incorporated in the decree of the appellate Court

as the sole decree capable of execution, or whether

both decrees should be treated as standing execution

being had on each in respect of what is enjoined by

the one, and not expressly enjoined by the other.

% % ¥ * %
1f the question were res integra, their Lordships
would incline to the view taken by the Judges of the
High Court in the present case, namely, that the
execution ought to proceed on a decree of which the
mandatory part expressly declares the right sought
to be enforced. Considering, however, that for the
reasons already given, the question is not of much
practical importance, their Lordships will not express
dissent from the rulings of the Madras Court and of
the Full Bench of the Bengal Court further than by
saying, that there may be cases in which the appellate
Court, particularly on special appeal, might see good
reasons to limit its decision to a simple dismissal of
the appeal, and to abstain from confirming a decree
errofneous or questionable, yet not open to examination
by reason of the special and limited nature of the
appeal. Their Lordships may further suggest that
in all cases it may be expedient expressly to embody
in a decree of affirmance so much of the decree below
as 1t 1s 1ntended to affirm, and thus avoid the necessity
of a reference to the superseded decree.’> '
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There are many recent decisions, however,
including those of the Privy Council [see Brijnarain
v. Tejbal Bikram Bahadur(}) and Abdul Majid v.
Jwahir Lal(®)] where the view taken in Suleman
Khan v. Yar Khan() has been affirmed. Tt is true
that in most of these cases the question which directly
arose was as to whether the first Court or the appellate
Court had the power to amend the decree when the
decree of the first Court had been affirmed by the
appellate Court. But the principle which has been
laid down in all these cases is that in such a case the
decree of the first Court must be considered to have
merged in the decres of the appellate Court and
in the present state of law it is difficult to hold that

~the same principle will not apply in a case like the

present. The case of Shokrat Singh v. Bridgman(?)
was, however, explained in a later case—Gobardhun
Das v. Gopal Ram(®)—where the facts were these :—
The first Court of appeal affirmed the decree of the
Court of first instance and the High Court affirmed
the decree of the lower appellate Court and dismissed
the appeal. The decree-holder made an application
in which he did not expressly ask the Court to execute
the decree of the last instance but it could be gathered
from the application of the decree-holder that his
object was to have execution taken under the decree
of the appellate Court by carrying out the mandatory
part of the decree of the Court of first instance. It
was held in' these circumstances that the objection
that the decree-holder did not in his application
expressly ask the Court to execute the decree of the
last instance was under the circumstances a mere
technical objection and there was no reason why the
execution asked for should not be allowed. In my
opinion this decision will govern the present case
where also, although the decree-holders have not

1) (1910) L. L. R. 82 ALl 205, F. B. '

(2} (1914) L L. R. 86 AlL 350.

(8) (1888) L. L. R. 11 AlL 267, F, B.

(4)-{1882) I. L, R:'4 AlL 376, F. B.

(B8Y (2885) L. L. 'Ry 70 AT 866,
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expressly asked the Court to execute the decree of the 1930
appellate Court, vet they do mention that an appeal ~ gy
was preferred on hehalf of the judgment-debtors in B
“the High Court of Patun and was decided in fayopy Hossiux
of the decree-hnlders on the 20th April, 1925, Tt is yrioine
thus clear that what the “espondent% were trying to  Umsiu
‘execute was the mandatory part of the decree of the Rason.
first Comrt as atfirmed hy the Conrt of appeal and it
will be the merest technicality to say under these
circumstances that the decree-holders were asking
for the execution of the decrec of the first Court as
~something distinet from the decree of the appellate
Court.

- Fazn
Anr, J.

The learned Advocate for the appeliant, however,
contends that the decree is mmpa‘{ﬂe of execution
even if it be held thai the decree sought to be executed
was the decree of the appellate ‘om"a and he rests his
contention on two frrm‘ndc . (1) that the decree of the
appellate Court must be treated as a nullity hecause
-~ the appellate Conrt passed the decree withoat requir-
ing the heirs of Bintul Fatma tn nroduce a sueeession
Cert1ﬁcatc as required by section 214 of the Indian
Succession Act of 1925 and (“’) that the decree of the
~appellate Court not having been transferved hy the
Subordinate Judge of Gaya c:ould not be executed by
'the Subordinate Judge of Palamau.

‘Now, so far as the first point is concerned it
appears to me to ‘he wholly untenable. Tt is to be
vemembered in the first place that it was the appellant
-himself wno had substituted the heirs of Bintul Fatma
-and ke cannot now turn round and say that they shonld
1ot have heen treated as heirs by the apne‘ﬂate Court.
Besides, as the lower Court has pointed out, no such
objection- was taken by the appellant in his petition
of objection filed in the Coourt-below. It is true that
‘in paragraph (4) of his ‘petition the appellant did
refer to-the ahsence of a succession certificate but the
ground raised there was entirely different from the
ground which is being raised now. What is, however,
most fatal to the case of the appellant is that under
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Order XXI, rule 7 of the amended Code, it is no longer
possible for a judgment-debtor to say that the decree
sought to be executed hy a Court to which it has been
transferred for execution was passed without juris-
diction and is a nullity. This result will follow from
a comparison of the rule as it stands now with the
corresponding provision of the cld Code on the same
point. Tn the old Code section 225 was worded in
such a way that some of the Clourts took the view that
the executing Court had the right to enquire into the
jurisdiction of the Court which passed the decree.
Under the new Code, however, the words ‘‘ or the
jurisdiction of the Court which passed it *’ have been
omitted and, as was pointed out in Harigobind
Kalkundri v. Narsing Rao Konhar Rao Deshpande(?),
the inference from this omission is clear that the
executing Court has no power under the present Code
to question the jurisdiction of the Court which passed
the decree under execution.

[ shall now deal with the second contention raised
by the appellant that the appellate decree cannot be
executed by the Subordinate Judge of Palamau
because all that was transferred was the decree of the
first Court. Here it will be necessary to consider how
long the Court to which a decree is sent for execution
retains its jurisdiction to execute the decree. This
matter was considered in Abda Begam v. Muzajfar
Hussain Khan(?) and the decision was given in these

~terms—

“ In our opinion the Court to which a decree is
sent for execution retains its jurisdiction to execute
the decree until the execution has been withdrawn
from it, or until it has fully executed the decree and
has certified that fact to the Court which sent the
decree, or has executed it so far as that Court has
heen able to execute it within its jurisdiction and has

- certified that fact to the Court which sent the decree,

(1) (1918) I. L. R. 38 Bom. 194.
2) (1897)°1. T.. R. 20 All, 129,
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or until it has failed to execute the decree and has 1930
certified that fact to the Court which sent the decree.”” ™ g0
Exran

This case was followed by the Madras Iigh Hrssay

Court in Maharajaof Bobbiliv. Sree Raja Narasaraju 4o .

Peda  Ballinr Simbulu Bahedur(l) and by- the Usiron

Calcutta High Court in the case of Manorath Dasv. BasuL

Ambika Kant Bose(?). Now, here it is nobody’s case

that any of the events which are mentioned in the , '™

passage which I have quoted as being necessary to

terminate the jurisdiction of the Court to which a

decree has been sent fox execution, has taken place.

It is, however, urged that the mere fact that the decree

of the first Court was affirmed in appeal is sufficient

to deprive the Court of Palamau of its jurisdiction to

execute the decree, and, unless there is a fresh transfer

of the decree of the appellate Court to that Court, it

will have no jurisdiction to execute the decree. This

view, however, does not appear to me to be sound nor

does it seem to be supported by any express provision

of the Code. Section 38 of the Code says that a decree

may be executed either by the Court which passed it or

by the Court to which it 1s sent for execution. Section

42 says that the Court executing a decree sent to it

shall have the same powers in executing such a decree

as 1f it had been passed by itself. The effect of

section 37 is that where the decree to be executed is

a decree passed by a Court of first appeal or by the

High Court.in second appeal, then the proper Court

to execute it is the,Court of first instance. Thus, in

any case, the Court of first instance would be the Court

empowered to execute the decree even when it has been

affirmed by the appellate Court and it has heen

expressly provided that the Court to which the decree

is sent for execution will have the same powers as the

Court which passed the decree. In my opinion,

reading all these provisions together, it follows that

(1) (1912) T. L. R. 37 Mad. 231.
(2)- (1909) 13 Cal. W. N. 533.
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once a Court, which has the power to execute the
decree, in any case whethey it is its own decree or the
decree of the appellate Court, has transferred the
execution to amother C'ourt and the execution is still
alive, the Court to which the execution has been
transferred will exercise all the powers of the Court
of first instance and will retain its jurisdiction to
execute the decree even though there has been an
appeal since and 1t has been affirmed in appeal. In
this case theve is no doubt that the Subordinate Judge
of Gaya was primarily the Court which alone could
have executed the decree even after the decree had heen
affirmed in appeal. The Subordinate Judge of Gaya.
however, had transferred the decree to the Subordi-
nate Judge of Palamau and according to .the Code
the Subordinate Judge of Palamau would have all
the powers exercisable by the Subordinate Judge of
Gaya. Now, one of the powers of the Subordinate
Judge of Gaya obviously was to execute the decree
even after it was affirmed by the appellate Court and
the question is whether there is anything in the Code
to say that such a power will not be exercisable by the
Court which is not only in seisin of the execution but
has also all the powers exercisable by-the Subordinate
Judge of Gaya according to section 42. As I read
the various provisions of the Code I do not think that
the execution can be defeated merely. by the fact that
no fresh order of transfer was made by the Subordi-
nate Judge of Gaya after the decree had been affirmed
by the High Court. The execution is still alive and
the Subordinate Judge of Palamau must be held to
have the same powers as the Subordinate  Judge. of
Gaya including the power of executing the decree of
the appellate Court. In my opinion, therefore, the
objections urged in this appeal are without merits
and the appeal must be dismissed with costs.

Maceurrson, J.—1I agree.

Appeal dismissed.



