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I'M), a question arises between the jiidgment-debtor and 
HAMKtTMAR aiictlon-piirchaser of liis interests it is a question 
agarwala betM-eeii the judgment-debtor and his representative 

and is consequently not a question which may be 
determined under that section.”

Besides, as has been pointed out in Sô sl Bhusan 
Mookerjee v. Radha Nath Bose {̂ ) by Mookerjee, J ., 

it is well settled that when the purchaser is iiot 
the decree-holder, a question which may arise in the 
proceedings for delivery of possession between him 
and the judgment-debtor does not fall within the 
scope of section 4 7 The same view will also 
appear to be supported on a close reading of the 
decision in Kailash Chandra Tarafdar v. Gopal 
Chandra Poddar (2). This being so, it is clear that 
the proceeding before the leaj.’ned Munsif was not a 
proceeding under section 47 of the Code of Civil 
Procedure and, therefore, no appeal lay to the 
Subordinate Judge. The decision of the Subordinate 
Judge was thus clearly without jurisdiction and must 
be vacated.

The appeal- is, therefore, allowed with costs.
It is unnecessary to deal with the revision in 

view of the fact that the appeal succeeds. 
Macpherson, J .— I agree.

A])peal aUotved.
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*Appeal from A])]>ellate Order no. of 1929, from an order of 
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March, 1929, reversiug an order of Maulvi Sliaikli AU Karim, Subordinate 
Judge of Gaya, dated the 17th September, 1028.
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to consider the tHilidity of amendment—application for 
amendment filed unthin 3 years of the date of decree—- 
anitndnienb made beyond 3 years— applieation for execution  j;»HAGiR.vmi 
made within .3 years of the amendment, whether hnrrcd by Ktter 
li ini tat ion.

Article 182, Sclietliile 1 o f  tlie Limitation Act, 
provides for three N’ears’ limitation for an application for isinoh. 
execution and, )>y paragraph (4) of cohmin (3) of the article, 
limitation runs from the date of the amendment when the 
decree is amended.

Held, that in dealing with an application for execution,, 
the execQtino- conrt is not entitled to consider the validity 
of the amendment or whether the decree apart from the 
atriendment was capable of execution.

Held, further, that at anj’ rate, wdiere the application 
for amendment is nuide within three years of the date of 
tlie decree, hut the order allowing the amendment is made 
beyond three years, the application for execution made within 
three years of the date of th e ' anTendmenfc is not barred by 
limitation.

Ditrga Prasad Das v. Kedarnath Nayek 0-), followed.
Mohmnaya Prasad Singh v. Ahdul Hamid { )̂y Raja 

Kalanand Simjh v. Raj Kumar Singh (3), Rahiuddin y . Ram.
Kanai Sen (•̂ ), Maharaja Sir Rameshwar Singh Bahadnr V. 
Homeshioar Singh (5) , Sanatari Sant y . Dinaharidhti Giri 
Jha.man Lai v. Daidat Ram (7), Kali Prosunno Basu Roy v.
Mohun Guha Roy (B) and Sri^ramaniAi Pillai y . SeetJim 
/Iw/rtal (9), distinguished.

Appeal by the deeree-liolder.
The facts of the case material to this report are 

stated in the judgment of Wort, J,
S: Dayai {with him Dhyan Chandra aM  

Ish^vwrinamdan Prosad), for the appellant.
Harinandmi Singli, for the respondent.

~H) (1929) A. i 7 b . (Cal^ 650. ~~~
(2) (1913) 18 Cal. W. N. 2f)f),
,fB) (1917J 3 -Pat. X . ; J. 286.  ̂  ̂ .
(4) (1920) S9 lM . Cas. 180.
(5) (1920) S3 (3al. L. J. 109, ^
(b) (19-21) Si Cal. L. J. m i.
(7) (1924) A. I, B. (Lah.) 329.
(8) (1897) I. L. R. 25 Cal. 2{58,

■ (9) (1911) I. L. E. Mart. 135.
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B i n g h .

1930, WoET, J.'—This appeal arises out of an objection
IicsammIT |>«3tition by a jiidgment-debtor under section 47 of the 
BHAGiRAtHi Civil Procedure" Code, objecting to the execution 

ivcEB proceedings arising out of a rent suit.V *
Nabsingh The only point in the case is whether the decree 

was barred f3y limitation. The decree for arrears of 
rent was made on the l7th February, 1923, and within 
three years, that is to say, on the 9th of February, 
1926, the plaintifi’ applied for an amendment of the 
decree. The defendants nos. 2 and 3 on the 17th 
of February, 1926, objected to the proposed amend- 
'ment which would have entitled the plaintiff to a 
further sum am ôunting to something like Es. 75. 
It was not until the 7th of August, 1926, that the 
CJourt came to a decision in the matter, allowing the 
amendment. On the 31st of January, 1928, an 
application was made in execution. It will be 
noticed that the order* allowing the amendment was 
made more than three years after the date of the 
decree, and at that date, therefore, the decree was 
barred by limitation.

The question which arises is the true meaning 
to be placed on paragraph (4) in the third column vof 
Article 182 of the Indian Limitation Act. Article 
182 allows a period of three years' limitation for 
execution of a decree which by paragraph (jf) of the 
third column is from the date of the decree; and under 
paragraph (4) (with which we are concerned), where 
the feree  has been amended, the period is to run 
from the date of the amehdment. ; The District, Judge 
Ms held that as the ^  was barred by limitation 
on the date of tlie amendment ̂ t^  ̂ execution proceed
ings are not maintainable. The substance of the 
contention on behalf of the appenant is that the 
executing court is not entitled to look into the history 
of the decree and it must be satisfied merely witt the 
fact that the date of the application for execution 
was within three years of the date of the amendment.

A number of authorities have been relied on on 
teth sides and these will be taken up in order;' Som®
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of them, as will be seen, give no material assistance 
to the decision o f this matter. The first, is the case 
of Kali Prosunno Basu Roy v. Molmn Guka Roy Q-) BHAGisAmai
and the substantial qiiesti-oii raised in that ease was
whether an order passed on an application for amend- 
ment of a decree was a review of judgment within Nabayan 
the meaning of Article 179 (3), Schedule II  of the Singh
Limitation Act, 1877. It gives us, however, no wort, J.
assistance as the application, for review and the order 
passed thereon were within three years of the original 
decree. The case, however, of some importance is 
Mohainaya Prosad Singh v. AMul Hamid (̂ ). There 
the decision was given on the 23rd December, 1902, 
in the Court of Appeal, allowing the plaintiff’s claim 
granting the decree for arrears of rent. In the 
decree there was no mention of the amount or the 
annual rent, or the costs. There was an appeal to 
the High Court in which the decision was given on 
the 28th April, 1905, the appeal being dismissed/ 
Thereafter an application in execution was madq in 
December, 1907, but this was dismissed on the ground 
that the decree could not be executed. An amend
ment was subsequently made; and the application 
eventually for execution was made on the 2nd of 
October, 1909, the decree having been amended on 
the 23rd of June, 1909. The point o f importance is 
that the learned Judges decided that the case was iiot 
barred by limitation by reason of the fact that the 
'decree ultimately passed by the High Court was 
incapable o f execution. It is submitted by the 
respondent to this appeal that as tlie decree made, by 
the trial Court in this case was capable of execution, 
the application in execution at the date on. which it 
was made was barred by limitation. The next case 
is Biibramania Pillai v. Seethai Ammal (̂ ), but it 
gives really no assistance to either side in this case, 
as the only question was W'hether in a case where a 
petition in revision is dismissed a fresh starting
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1930. point of limitation arises under clause (1) of Article
M0SAMHAT The case of Raja Kalrmand Singh v. Raj
Bhagirathi Kumar Singh (̂ ) was decided by this High Court and 

Kluch - îiere the amendment was merely a
correction in the rate of rent, that amendment in the 

Nakayan circumstances did not give rise to a fresh starting 
.>ixuH. point for limitation. I f any advantage can be got

by the judgment-debtor from that case it is on the
assumption that that decision is based on the proposi
tion that the decree as made in the first instance ŵ as 
capable of execution; but it is to be noticed in the 
judgment that it is distinctly stated that the Court 
is not prepared to say that there is any general rule 
applicable in every case to the effect that the amend
ment of a decree cannot afford a fresh period of 
limitation, and, of course, this must be so having 
regard to the wording of paragraph (4) of the 
Article. Reference has also been made to RaMuddin 
v. Ram Kanai Sem, (2) where it was decided that as 
the original decree was capable of execution, the 
amended decree was barred by limitation, so far as 
execution is concerned. There, however, it is to be 
noticed that the application for amendment was made 
after the first application for execution and that at 
the date of the application for amendment time had 
already run against the decree-holder. One "of the 
most important decisions on this point is the case 
of Maharaja Sir Rameslwar Singh Bahadur v. 
Homeshmr Singh P). It was a decision of the 
Judicial Committee of the Privy Council which was 
to the effect that the decree as originally framed, not 
being capable of execution, was not barred by limita
tion. "Whether the converse is true, that is to say, 
that if a decree is capable of ex:ecution at the time 
it was prepared it would be barred although an 
amendment were made later, did not come up for 
decision and, therefore, was not decided: The case
of Sanatan Sant v. Dinahandhu Giri is a decision

(1) (1917) 2 Pat,. L. J. 286" (3) (1920) 33 Cal. L. J. 109.
(2) (1920) 59 Ind. Gas. 186. (4) (1921) 34 Gal. L. J. 897,
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to the same effect. A  case in favour of the judgment- 
debtors is tliat of Jhaman Lai v. Daulat Ram (i). M ttsam m a 'i

Blit in this case again application for amendment BHAaiRATHf 
was made after the decree had already become barred 
by limitation.

A  further decision, however, Avhich is in favour 
of the decree-holder is relied upon, being the case of 
Durga Prosad Das v. Kedarnath Nayek (2). ■ In that 
case a final decree in a mortgage suit was made on the 
8th of May, 1924. An application was made for 
execution on the 7th of May, 1927. On the 28tli of 
July, 1927, an jiarte application ¥/as made by the 
decree-holder for the present appellant being 
substituted in the place o f « deceased jiidgment- 
debtor no. 4; but on the l7th of December, 1926, an 
application for amendment had been made and a 
further application on the 10th of May, 1927. On 
the 6th June, 1927, the Court made its order amend
ing the decree. The C/Ourt held that the original 
decree was incapable of execu,tion. It is to be 
noticed, however, that when the Court made an order 
amending the decree on the 6th June, 1927, it 
refused to amend the decree by striking out the name 
of the judgment-debtor no. 4 ŵ ho was dead at the 
time. The argument on behalf of the j udgment- 
debtor was that at the time when the order siibstitut- 
ing the present appellant in the place of Ms deceased 
predecessor ’was made, that is, on the 28th Jiily, 1927, 
more than three }̂ ears had elapsed from the date of 
the decree and, therefore, it was barred by limitation.
It wa-s held that the Court was not entitled to look 
into the question of whether the amendment was 
properly made or not or whether the original decree 
was capable of execution.; that Article 182  ̂ clause (4) 
gave the date of the amendment of the decree for the 
purpose of limitation and that the Court was not 
entitled to introduc e other considerations into the 
case and thus def( a t  the decree-holder. jSTow it is 
to be noticed in the case before us that the application

(1) (1924) A , I .  B .  (L a h .)  320 5 ) "a 9 :^ 9 )  A . I .  H . (C a l.) 030.



for arneiidment was made within tliree years of tlie 
aiû vmmat' decree and ît is only by the delay made

BHAGinATHi by the learned Judge liiinself who amended the decree 
ivuEB the date of the aniendinent is outside the three

NAHsiNnn years’ period of limitation. It seems to me, following 
Naeayan the decision last quoted, that it is immaterial to 

Singh. consider the validity of the amendment or whether 
WoKT. j .  tie decree apart from the amendment is capable of 

execution. The Act sets out the time from which 
the period of limitation is to rnn as the date of 
amendment and, therefore, to take into consideration 
such m.atters as whether the decree was capable of 
execution at the time when it was made was introduc
ing considerations which on the strict meaning of the 
Article are not material. I have noted the fact that 
the application for amendment was within time and, 
apart from considerations stated above, it seems to 
me a sufficient reason for holding that the decree- 
holder is within time in his application in this case. 
In other words, the action of the Court in delaying 
the making of the amended decree ought not to 
prejudice the decree-holder as to his rights in respect 
thereof.

In my judgment, therefore, the decision of the 
learned District Judge was wrong and it must be set 
aside and this appeal allowed with costs.

. . K tjlwant  Sa h a y , J .— I  agree .
A'ppeal allowed.
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 ̂ 1).: ■
I'̂ ehrmnf, KAM CHAEAN  GOPE."^

Bcngnl TeiuuLCij Act, 1885 (Act V III of 1885), Schedule 
III , Article. 3— limitation— dispossession by landlord as

^Appeal from appellate decree ao. : 7(U' of 1927, iron a decision 
of J. (}. Slieai'er, Ksq., i.e.s., AddiMona) Distric!; Judgo -f jyjagalpiir, 
dated the I'ith Maroti, 1927, confirming a decision of Babii Braj Bilas 
Prasad, Mmisif of Bhagalpiir, dated tlio SStli February, 1026.


