
VOL. IX , ?A TN A  S E B lE S . 775

1930.

R a i  B i w n  
B e h a r x  

B o s e

V .

R a i

P g o m o t k o

NiVTEL
Mitra.

It is argued by the learned Counsel for the 
respondents that this Court should not interfere with 
the discretion exercised by the lower Court, and it 
is pointed out that the lower Court did give reasons 
for awarding costs in favour of the plaintiff. But 
it is clear to me that the reasons he gives are not 
good reasons and that he acted on a wrong principle.
In every partition case, before a suit can be instituted, 
there rnust be a demand and a final refusal. In the Adami, ,j. 
present case there v/as a demand and refusal, but the 
defendants took no further steps to contest the 
plaintiff’s case.

So much of the decree of the lower Court as 
deals with the question of costs must be modified and 
the parties will bear their own costs up to the 
preliminary decree in the suit.

The appeals are allowed to this extent. Each 
party will bear its own costs in this Court.

Ktjlwant Sahay, J .— I agree. ■
Decree modified.
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O o d e  o f  G w i l  P r o c e d u r e ,  1 9 0 8  ( / le i  V  o f  1 9 0 Q ) , s e c t i o n  
4 1  a n d  O r d e r  X X I ,  r u l e s  9 5  a n d  9 7 — - p r o c e e d i n g  b e t w e e n  
fu d g m e n t -^ d e b t o r  a n d  s t r a n g e r  a i i c t i o n - p u r c h a s c r ,  l o l i e t h c r  a 
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d e c r e e l
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an order of Babu Nideshwar Chaudra Cbandra, Munsif of Jamshedpurj 
dated the 22nd September, 1928.
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1930. A n  ap p lication  under O rder X X I ,  ru le  95  or 9 7 ,  C o d e  o f
C ivil P ro ced u re , 1 9 0 8 , is  not a p ro ce ed in g  r e la t in g  to  th e
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Ag aew ali e x e c u tio n , d isch arge or sa tis fa c tio n  o f  th e  d ecree.

B h a g i o a t i  v . B a n iu a r i  L a i  (1 ), T r i l o k e  N a t h  J k a  v .
R a j ic h a r a n  jj i f j .  (2)^ J a d a h  C h a n d r a  P o d d a r  v . R a m e s h i v a r

M a r w a n  (3) and H a j i  A h d i i l  (ktni v. R a ja  R a m  (4), followed.
A s k a m n  B a id  v . R a g h u n a t h  P r a s a d  i^ ), n o t fo llo w e d .

K a i la s h  G h m u ir a  T a r a fd a r  v . Ckrpal C h a n d r a  P o d d a r  (6), 
referred to .

A  p roceed in g u n d er O rder X X I ,  ru le  9 7 ,  b e tw e e n  th e  
ju d grn en t-d eb tor on  th e  on e h a n d , an d  a stra n g e r  a u c tio n -  
pLirchaser on  th e  o th e r , is n ot a m a tte r  arisin g  bet'v\'een th e  
p arties to  th e  su it, so as to  fa ll w ith in  se c tio n  4 7 ,  and  
th e refo re , an  order passed in  th a t p ro ce ed in g  is  n o t  ap p ea la b le  
as a decree.

S a s i B h u s a n  M o o k e r j i  v . R a d h a  N a t h  B o s e  (7) and  
R  a ila s h  C h a n d r a  T a r a fd a r  v .  G o p a l  C h a n d r a  P o d d a r {^ ) ,  
fo llow ed .

Appeal by the auction-piircliaser.
The circumstances which give rise to tMs appeal 

were briefly these.
The opposite party no. 2 obtained a decree 

against opposite party no. 1 in Money Suit no. 30/182  
of 1925. In execution of the decree certain properties 
were sold and purchased by the appellant and on the 
12th June, 1928, a sale certificate was granted to 
him. When the appellant, however, went to take 
delivery of possession he was resisted by the judg- 
ment-debtor and thereupon he filed an application 
under Order X X Iy  rule 97, Code of Civil Procedure. 
The main point which arose in connection with that 
application was whether the sale certificate related 
to an area of 4 kathas or 7 kathas of land.

(1) (1908) I . L. R. 31 AIL 82, F. B.
(2) (1922) I. L. R. 2 Pat. 249.
(8) Ante, p. 332.
(4) (1910) 1 Pat. L. J. 232, F. B.
(5) (1925) I. L. R. 4 Pat. 726.
(G) (1926) 30 CaL W . N. 649, F . B. 
(7) (1914) 19 CaL W . N. 835.



The Munsif decided in favour of tlie appellant i930-
liolding that the sale was in respect of 7 kathas of ■R..v̂TB-nM.AR
land. From this decision the jiidgment-dehtor Agaswai,a 
appealed to the District Judge and the appeal was _ 
heard by the Subordinate Judge who held that the 
Munsif had not rightly construed the sale certificate. Sonar. 
When the appeal ^vas taken up by the )Subordinate 
Judge, one of the points raised on behalf of the
appellants before him wa.s that in law no appeal was
maintainable by the judgment-debtor from the 
decision of the Munsif. The Subordinate Judge, 
however, relying upon certain observations made by 
Mullick, J. in the case of Askaran Baid y .  Raghunath 
Prasad (i) ruled out this objection and held that an 
appeal did lie.

The appellant thereupon appealed to the High  
Court and one of the questions which was debated 
before the Court was whether an appeal before the 
Subordinate Judge was maintainable.

R. S. Chatterji, for the appellant.

B. B. Mukherji, for the respondent.

Fazl A li , J .— (after stating the facts set out 
above proceeded as follows) : Now, the answer to
this question depends upon whether the proceeding 
which purported to be under Order X X I ,  rule 97, 
can be treated as a proceeding under section 47 of 
the Code of Civil Procedure. It is clear that if it 
was a proceeding under section 47, then both an 
appeal and a second appeal would lie. I f , on the 
other hand, it was not a proceeding xmder section 47.; 
then 110 appeal would lie from the decision of the 
Munsif becau.se the Code "of Civil Procediire does not 
provide an appeal from an order passedunder Order 
X X I ,  rule 97. Î  ̂ to determine whether the
proceeding before the Munsif was a proceeding under 
section 47, it must be shown (2) that the proceeding 
was instituted to determine a question relating to the
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(1) (1925) I. L. B. 4 Pat. 726.  ̂ "



1930. execution, discharge or satisfaction of the decree, 
and (^) that it was a question to be determined 

AgIrwala between the parties to the suit in which the decree 
was passed.

regards the first point, there has been a 
Ronar. considerable difference of opinion in the various 
F̂ zi Courts in this country. One of the decisions in 

AliV'̂ - "̂̂ "bich the matter has been very exhaustively dealt 
with is the Full Bench decision of the Allahabad 
High Court in Bhagwati v. Banwari Lai (^). The 
view taken by the majority of the Court in that case 
was that any question arising after the sale had been 
completed and the decree had. been satisfied was not 
a question relating to the execution, discharge or 
satisfaction of the decree and this view' was set forth 
in the judgment of Banerji, J. in these terms ;~—

Upon the judgment-debtor’s property being 
sold and the amount due under the decree being 
realised the decree is fully executed, discharged and 
satisfied, and no question relating to the execution, 
discharge or satisfaction of the decree remains to be 
determined. Whether or not the auction-purchaser 
obtains possession of the property sold is wholly 
immaterial for the purposes of' the decree and does 
not in any way affect it. I f  the decree-holder 
purchases the property but does not obtain possession, 
that circunistance would not entitle him to take out 
execution of the decree, which has already been 
satisfied. So long as the sale subsists he cannot 
claim a refund of the purchase-money or ask for 
execution of the decree to the extent of the amount 
of the :purchase-money.” '

The same question wa§ raised in this Court in 
■the case of ' A bdM Gani Y. Raja, Ram: : 0 :  where 
tbree Judges of this Court unaiiimously decided that 
no n ppeal lies from, an order under rule 95 of Order 
X.XI of the Code of Civil Procedure; and it may be 
pointed out that Chamier, C .J ., who delivered the

( I T ( im )  i r x r R : i i ’ 7U L isrT ."'B .
(2) (1916) 1 Pat. L. J. 232, 1<. B.
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judgment in tliat case, relied mainly on the Full 
Bench decision of the Allahabad High Court to which 
I have-jnst now referred.

The learned Subordinate Judge, however, has 
referred to another decision of this Court in Askaran 
Baid Y .  where Miillick, J .,
without referring to the Full Bench decision, took the 
view that an order under Order X X I , rule 98, deliver
ing or refusing to deliver property to the decree- 
holder auction-purchaser related to the execution of 
the decree and was, therefore, appealable under 
section 47 of the Code of Civil Procedure. The 
learned Judge in the course of his judgment went 

' further and made the following observations:
In the majority of eases the judgment-debtor 

resists on the ground that the property of which 
delivery of possession is sought, was not in fact sold 
or that if it was sold, the sale was illegal or contrary 
to the terms of the decree. In such an objection the 
auctiou-purchaser, whether he be the decree-holder 
or a third party, w^ould be a necessary party and the 
order of the Court disposing of the objection would 
certainly be a decree under section 47; but the 
objection must be made before delivery of possession.-

Now, it may be further pointed out in this 
connection that this decision was virtually a decision 
by a single Judge of this Court, because Ross, J ., 
who was a member of the Bench before whom the case 
came up for hearing, merely agreed that the appeal 
should be dismissed and evidently did uot fully 
subscribe to air the observations made in the course 
of the judgment.

It may be pointed out that there are other cases 
of this Court in which the decision in Ilaji Abdul 
Gani v. Raja Ram (̂ ) was followed. I may mention 
only two of those cases at present. One of them is 
the case of Jadah Chandra Poddar Y.  Rameshwar
~  (1) (192S) L  L. E . 4 Pat, 720. .

(2) (1916) 1 Pat. L. J. 232, F. B .
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MfiTwari (i) in wliicli Wort, J ., after referring to 
several cases of this Court as well as other High 

aoarwaia Courts including the case of Hargomnd Fulchand v. 
BAMOT4BAN Raoji (2), adhered to the view which was put

HANrotAN in the earlier case. The other case is
SimR. Triloke Nath J ha v. Bansman Jha {̂ ) in which, in 

dealing with the question whether an application for 
Ar.t,*.T. deliyery of possession was a step in aid of execution, 

Das, J. referred with approval to the principle laid 
down in the Full Bench decision in Bhagivati y. 
Banwari Lai {̂ ) and observed as follows;

“  It seems to me that execution comes to an end 
with the sale of the property and that whether or. 
not the auction-purchaser obtains possession of the 
property sold is wholly immaterial for the purpose of 
the decree and it does not in any way affect it. 
Mr. Justice Banerji pointed out in the case of 
Bfkigwati Y . Bamvari Lai that if the decree^holder 
purchases the property but does not obtain possession 
that circumstance would not entitle him to take out 
execution of the decree which has already been 
satisfied. * , Thê
argument is founded on principle and is covered by 
the decision of this Court in Haji Ahdvl Gani 
Raja Ram which is binding on us.”

be safely laid dx>wn that so 
■ ̂ far-as this/ Court is; concernedthe view has: prevailed 

that an application under Order X X I ,  rule 95 or 97, 
Will not be a proG^  ̂ relating to; the execution, 
discharge or satisfaction of the decree. I am, how
ever, not oblivious of the fact that the contrary view 
has been feeld in a number of decisions given by some 
of the other High Courts, prominent among which is 
the recent decision of a Eull Bench of the Calcutta 
High Court in Kailash Chandra Tarafdar ,v. Go'pal

<l5-Aate, p. 3B2.
12) (19-^4} L  L. R ..48 Boia. 550.
(3) (1922) I . L. R. 2 Pafc. 249. .
(4) (1908  ̂ I . L. B.. 31 All. sa» F , 'B.
(6) (1.916) 1 Pat,. L. J. 232, F. B.
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Chandl'd Poddar P). , In niy opinion it is urmeces- 
sary to discuss the principle laid down in tliese cases,. feAMKUiUR 
because the contention that the proceeding before the Agabw.ila 
Mnnsif was a proceeding under section 47  must 
on the second ground, namely, that the proceeding hanuman 
in question was not between the parties to the suit Sonak.
in which the decree was passed. This leads me to 
a consideration of the question whether an anction- ixi, J.
purchaser who is other than the decree-bolder is a 
representative in interest of one of the parties to the 
suit. It is now well settled that such an auction- 
pnrchaser cannot be considered to be a representative 
in interest of the decree-holder. In some cases, how
ever, it has been held that he may, for certain 
purposes, be considered to be a representative of the 
judgment-debtor. It is urged on behalf of the 
appellant in this particular case that he camiofc be- 
considered to be a representative of the judgment- 
debtor because the judgment-debtor was still in 
possession of the property. Assuming, however, that 
he may be considered to be a representative in interest 
of the judgment-debtor, it follows tha t the question 
which arose before the Munsif was a question 
between the judgment-debtor on one side and a 
stranger to the suit, who may be considered to be -a 
representative of the judgment-debtor, oh the other 
side. It is thus clear that in any view it was not a 
question between the parties to the suit. This aspect
of the case has been clearly pointed out in the Full
Bench decision of the Allahabad High Court in 
Bhagwati v. Bam^ari Lai (2) by Banerji, d. in the 
following passage:—

‘ ‘ It was ■held by a S'uU Bench of this Court in 
Gulzan Lai v. Madko Ram (̂ ) that an auction- 
purchaser of the interests of the judgment-debtor, 
who is boiuid by the decree, is his legal representative 
within the meaning of section 244. Therefore, when

(ij {1926) 30 Cai. W . N . 649, F. Ji.
(2) (1908) I . L. E . 31 AU. 82, P. B.
(S) (1904) I . L . E. 26 All. 447.
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I'M), a question arises between the jiidgment-debtor and 
HAMKtTMAR aiictlon-piirchaser of liis interests it is a question 
agarwala betM-eeii the judgment-debtor and his representative 

and is consequently not a question which may be 
determined under that section.”

Besides, as has been pointed out in Sô sl Bhusan 
Mookerjee v. Radha Nath Bose {̂ ) by Mookerjee, J ., 

it is well settled that when the purchaser is iiot 
the decree-holder, a question which may arise in the 
proceedings for delivery of possession between him 
and the judgment-debtor does not fall within the 
scope of section 4 7 The same view will also 
appear to be supported on a close reading of the 
decision in Kailash Chandra Tarafdar v. Gopal 
Chandra Poddar (2). This being so, it is clear that 
the proceeding before the leaj.’ned Munsif was not a 
proceeding under section 47 of the Code of Civil 
Procedure and, therefore, no appeal lay to the 
Subordinate Judge. The decision of the Subordinate 
Judge was thus clearly without jurisdiction and must 
be vacated.

The appeal- is, therefore, allowed with costs.
It is unnecessary to deal with the revision in 

view of the fact that the appeal succeeds. 
Macpherson, J .— I agree.

A])peal aUotved.
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(1) (1914) 19 CtiL W . IS. 835.
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