
1930. homestead plot and has left the village and is residing
1'ifcA.KBHARi elsewhere.

Singh The result is that the appeal should be dismissed.
Ktoun In this view of the matter it was not necessary to

D a s . decide the question referred to the Full Bench,
namely, “  Is there a presumption that belagan home- 
stead lands are not part of a raiyati holding but 
for a decision of this Court in Ramji Prasad Safm v. 
Muhammad An'war Ali Khan(^) according to which 
the helagan homestead plot, although entered as a 
part of the holding in the survey record-of-rights, is 
not really a part of it because no rent is payable for 
it. This definition of ‘ holding as already shown, 
is contrary to the definition of it given in the Bengal 
Tenancy Act and is misleading and in fact, as 
submitted by Mr. Manuk, his client was misled and 
instituted two separate suits for ejecting the defen
dants from the homestead land and the agricultural 
plots included in the same khata. In order to clear 
up the position created by the aforesaid decision of 
this Court in 1917 it was necessary to decide the 
question referred to us.

The result is that the appeal is dismissed with 
costs.

Ross, J .— I agree.
YfoRT, J.— I agree. Appeal dismissed.

REYISiOMAL S R I M l N A i .  ':
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K m G -E M P E E O R .*

C o d e  o f  C r im in a l  P r o c e d u r e ,  1 8 9 8  ( A c t  V  o f  1 8 9 8 ) ,  
s e c t i o n  4 2 1 — a p p e a l , s u m m a r y  d is m is s a l  o f ,  w itJ io u t  h e a r in g

^Criminal lievisiou no. 704 of 1929, from an order of A, Tuobey, 
Esq., I.e.s., Bepnty Coimnistioner of Hazaribagh, dated the 20ih 
November, 1929, coafirinmg the order of A. Mahmood, Deputv 
Magistrste, 2ud Ciass, dated the 9th November, 1929.

(1) (1917) 3 Pat. L. W . 299.
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a p p e l l a n t  a f t e r  r e c o r d  c a l l e d  f o r — p le a d a r  h e a r d  w l i e n  a p p e a l  
p r e s e n t e d — d i s m is s a l ,  w h e t h e r  i l l e g a l .

It. is  n o t i lle g a l to  d ism iss  su m m a rily  an a p p e a l, w ith o u t  
h e a r in g  th e  a p p e lla n t a fte r  th e  receip t o f th e  record  w h ic h

1930.

B evaIi 
MABiroN

V.

h a s  b e e n  ca lle d  fo r , i f ,  as a  m a tte r  o f  f a c t , th e  a p p e lla n t iSiiPERoa.
or h is  p lea d er is h e a rd  at th e  tim e  o f  th e  p re se n ta tio n  o f  
th e  ap p ea l.

E m p e r o r  v . B a s a v a n e p p a  B a s a v a  ( i ) ,  fo llo w e d .

J a g d e o  B a i  v . K ( d i  R a l  C ^ ), n ot fo llo w e d .

L a l i t  K u m a r  S e n  v . K i n g - E m p e r o r  (5) arid S n r e n d r a n a t h  
G h o s e  Y . K i n g - E m p e r o r  (^), d is tin g u ish e d .

The facts of the case material to this i^eport are 
stated in the jiidgiiient of Adami, J.

B. C . De, for the pietitioner.
The Assistant Government Adcocaie, for the 

Crown.
A d am i, J .— The petitioners were convicted under 

section 379, Penal Code, by a Deputy Magistrate of 
the 2nd class and sentenced to pay a fine of Bs; 30 
each, or in default rigorous imprisonment for thirty 
days.

The case for the prosecution was that Clmran 
Gope, the recorded tenant of a holding under the 
petitioners, who were the landlords of the viliage, 
having died, the complainant came into possession of 
the holding. The petitioners, however, were not 
ready to recognise him as a tenant and set up two 
of their servants, Puna and Khedua, to claim that 
they were entitled as heirs of Churan in preference 
to the complainant. Eventually the names of these 
two persons were entered in the sarishta and the 
landlords refused the rent from the complainant.

On the day of the oecurrence the two petitioners 
entered the field cultivated by the cdmplaihant and 
looted away his makai crop. The fieputy Magis
trate found that though the petitiohers had done 
their best to influence the prosecution witnesses, the

(1) (1927) 29 Boni. L. B. 488. (3) (192^ 4 f  cal’ L. J. dSl.
(2) (1917) 39 Inrl. Oas. 1007. (4) (W m  42 nal. T, .T



1930. possession of the complainant was proved and also 
tlie theft by the petitioners, and he therefore convicted 

Mahtok the petitioners as I have stated above.
V.

King- All appeal was made before the Deputy Commis-
Emperor. gjojiei- of Hazaribagh, who, having heard the pleader 

Adami. j. for the petitioners, then sent for the record of the 
case. After perusal of the record he passed the 
following order; —

I have gone tlrrough the record of this eaŝ e enrefully, I agree 
with the lower Court in thinking the case a ti’ue one, and the evidence 
is sufficient to suj>port the conviction. I  he appeal is summarily '
i l i s m is s e d . ”

Against that order this Court was moved. It  
was contended that the order was not according to 
law, first, because the case was one in which there 
should have been no summary dismissal, and secondly, 
that having called for the record, the Deputy Commis
sioner was bound again to hear the pleader which he 
failed to do. It is also urged that as there was a 
bona fide dispute as to title between the parties, the 
appeal should have been heard in the ordinary way.

The application was heard by a single Judge of 
this Court, who disagreed with a decision of 
Chapman, J. in the case of Jagdeo Rai v. Kali 
Rai Q-) in which it was held that after perusal of a 
record the Appellate Court is again bound to hear the 
appellant’ s pleader. The learned Judge, considering 
that this was a point which should be decided by a 
Bench, has referred the case to us.

 ̂ to the question ‘vdiether : the
Deputy Commissioner was bound again to hear the 
pleader, the case which was chiefly relied upon w’’as 
the case oi Jagdeo Rai v.. above cited.
Chapman, J . , in that case decided that wdiere a 
District Magistrate, on a criminal case coming before 
him in appeal sends for the record and on receipt of 
the record dismisses the appeal without hearing the 
appellant or any legal practitioner engaged on his
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teliali, the procedure a,clop ted by him is not ia 
accordance with law and the appellai)t must be given 
an opportunity to be hea,rd.

There are two other eases which have aleo been 
relied on; they are LaMt Kumar. Sen v. King- 
Em'perori}) and Sutendra Ghose v. King-Emj)eror{-). 
These two cases were both decided by the same Jndges 
and the decision in both m to the effect that after a. 
record has been sent for, the piea.der must be heard.

Now in the first of the three cases, Chapman, J. 
remarked that the record was sent for after giving 
'' some sort of hearing to the mokhtear at the time 
of the presentation of the appeal In the other 
two cases there is nothing to show that a. pleader had 
been heard before the record was sent for.

In the present case the learned Deputy Conimis- 
sioner gave a full hearing to the pleader before he 
decided to send for the record. I f  we tiirn to section 
421 of the .Code of Criminal Proeednre we find that, 
though it is provided that no appeal presented under 
section 419 shall be dismissed unless the appellant or 
his pleader has had a reasonable opportunity of being 
heard in support of the same, the Court has power, 
before summarily dismissing an appeal, to calh for 
the record but is not bound to do so. There is nothing 
in that section requiring that the pleader should be 
heard again if a record is sent for. A ll that the 
section requires is that the pleader shall have a 
reasonable opportunity of being heard in the Court 
of Appeal before there is a summary dismissal.

In the present case the pleader had been fully 
heard and had, the reasonable opportunity which’ the 
section demands. It may be that in some cases after 
perusing the record the Court may desire to hear the 
pleader on a point which the perusal of the record 
makes it necessary to have explained; but I  can find 
nothing in the law . requiring this second hearings 
the pleader.
(1) (1926) 42 Gal. L. J. 551. (2> (1925) 42 OaL L . l ^ S

1930.

B e v a i .
M a h t o x

V.
IvING-

E m p e u o r .

Adami, j .



1930. In the case of Emferor v. Basavaneppa Basava{^)
~i)Ev«r~ Fawcett and Patkar, JJ. held that ordinaril}^, if the 

M a h t o n  Court does send for the record, it is preferable to 
hear the pleader when the record is before the Court; 

Emperor, is nothing in section 421 to prevent the
Court from hearing the appellant’ s pleader at the 

A dami, j. w h e n  he presents the appeal, if the appellant’s 
pleader desires that course, and if the Court desires 
to send for the record then it is not illegal summarily 
to dismiss the appeal without giving a further 
opportunity of the pleader being heard. That 
decision coincides with my view on the point. I f  
after hearing a pleader and sending for the record 
it is necessary to hear the pleader again with the 
record before the Court, the dealing with the appeal 
would hardly be a summary dealing, for the appeal 
would practically have to be heard fully and there 
would be no reason for the sub-section (2) of section 
421 allowdng for the calling for the record before 
summarily dismissing an appeal. I would hold that 
though in many cases it may be usefuh to hear the 
pleader again to elucidate some point raised by a 
perusal of the record, there is no illegality in 
summarily dismissing the appeal without hearing the 
pleader again after the record is called for.

With regard to the reasonableness of the summary 
dismissal in this case, it has to be remembered that 
there was really no bona fide dispute as to the ri^ht 
to liold the land between the petitioners and the 
complainant in the case. Any such dispute, if it 
existed, was between the complainant and Puna and 
Khedua ; the landlord in no case could claim that they 
had a right to enter a tenant’s holding and cut and 
take away his crop : so that the contention that this 
case should have been heard fully as any ordinary 
appeal and a judgment should have been delivered 
on the groimd that there was a bona M e dispute can 
have no support. The Deputy Magistrate came to 
a finding that he believed the complainant and his
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witnesses on the question of possession and as to tlie 
theft of the crop by the petitioners and the learned 
Deputy Commissioner states in his order that he has 
carefully read through the record and finds that the 
Deputy Magistrate’ s finding on this point was 
correct.

The order of the Deputy Commissioner is a 
proper order under section 421. It was unnecessary 
for him to write a judgment if he found that the ca.se 
was one which couid be dismissed summarily.

I can see no reason to interfere in this case and 
the application should be rejected.

ScROOPE, J .— I agree. Section 4-21 of the Code 
of Criminal Procedure contemplates that a reason
able opportunity of being heard should be given to 
the appellant or his pleader in support of the appeal, 
no more and no less; and if after hearing the pleader 
at the time of presentation of the appeal, as 
admittedly the Deputy Commissioner did in this case, 
he then sends for the record and dismisses the appeal 
without hearing the pleader further, then I do not 
consider that he infringes the section in question. 
In fact my view entirely coincides with that expressed 
on this question in the case of Em'peror v. Basavam'ppa 
Basam  0 .

D e v a l

M ahton

u.
King-

E m p eeo r .

Adami, j.

1930.
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