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B e r a i k

time when the Judicial CominissiGiiers iii Sind gave 
their decision,

I find that the Assistant Sessions Judge had not 
jurisdiction to test the sureties and, therefore, would 
set aside the orders passed by him and direct that the 
matter of accepting or rejecting the sureties offered 
in this case be dealt with by the Magistrate under 
section 122. The necessary correction will be made in Adami, j, 
the order of the learned Assistant Sessions Judge, 
substituting the words to be of good behaviour ”  
for the words to keep the peace.”

ScROOPE, J .— I agree.
Reference, accented.

A P P E L L A T E  G IV IL .

B e f o r e  D a s  a n d  R o s s ,  J J .

S Y E D  H A S A K  I M A M
V.

B E A H M D E O  S I N G H . *

L i m i t a t i o n  A c t ,  1 9 0 8  ( .4 ct I X  o f  1 9 0 Q ), s e c M o n s  W  a n d  
'■29— a m e n d m e n t  o f  s e c t i o n ^ , s c o p e  a n d  e f f e c t  o f — 's e c t i o n s  W  
(in tl: 2 0 ,  i o h e t l i e t  a p p l y  t o  s ttM s g o v e r n e d  b y  S c h e d i i l e  i l l  t o  
B m g d  T e n a n c y  A c t ,  ( A c t  V n i  o f  1 8 8 5 ) '— s e c t i o n  1 8 5 (2 )  

O f  t h e  A c t ,  w h e t h e r  a f f e c t e d  h y  t l i e  a m  
L i m i t a t i o n  A c t ,  1 9 0 Q . ■

S ec tio n  2 9 .  T jim ita tio n  A c t , 1 9 0 8 ,  as a m e n d e d  b y  A c t  X  
o f  1 9 2 2 , p ro v id es  :

*(i?) “  Where any special or local law prescribes for any suit, 
appeal or application a period of limitation different from the period 
prescribed therefor by the first Schedule, the provi.sions of section 15 
fihall apply, as if such period were prescribed therefor in that Schedule, 
and for the purpose of determining any period of limitation prescribed 
for any suit, appeal or application by any special or local law—

(rt) the provisions contained in -eot'-n 4, sections 9 to 18, and 
section 22 shall apply only in so f r as and to the extent to which,

: they are not expressly excluded by such special or local law; and
(i)) the rmaining provisions of this Act shall not apply

*Appeal from Original Decree no. 200 of 1927, from a decision 
of Babu Phtoindra Lai Sen, Subordinate! Judge of Pflitna, dated th§ 
5th ot Septemberj 19271

19^0;

Januaryf 
7, 8, 9 , 'U ,



1930. S e c tio n  1 8 4 , B e n g a l  T e n a n c y  A c t ,  1 8 8 5 , p re sc r ib e s  the
lim ita tio n  for th e  su its  specified  in  S c h e d u le  I I I .  S e c tio n  1 8 5  

H a s a n  A c t  exc lu d es th e  o p e ra tio n  o f  se ctio n s 7 , 8  a n d  9  o f th e
I m a m  L im ita t io n  A c t  and s u b -se c tio n  (^) p ro vid es :

-n . “  Subject to the proT?isions of, this chapter, the provisions of the
Indian Limitation Act, 1877, shall apply to all suits, appeals and 
applications mentioned in the last foregoing section.”

HeXd (i) th a t section 1 8 5 ( 5 ) ,  B e n g a l T e n a n c y  A c t ,  1 8 8 5 ,  
is n ot in  an y  w a y  affected  b y  th e  a m e n d m e n t o f  s e c tio n  2 9  o f  
the L im it a t io n  A c t  w h ic h  o n ly  m e a n s  th a t the r e m a in in g  p ro 
v ision s o f  th e  A c t  sh a ll n ot a p p ly  o f th e ir  o w n  fo rc e , th a t is ,  
u n le ss  th e  A c t  is  e x p re ss ly  ap p lied  b y  th e  sp ecia l or  loca l law  ;

(ii) th a t , th e r e fo r e , se ctio n s 1 9  an d  2 0  o f  th e  L im it a t io n  
A c t  a p p ly  to  all th o se  su its  w h ic h  are go vern ed  b y  S c h e d u le  
I I I  to  th e  B e n g a l T e n a n c y  A c t ,  1 8 8 5 .

RaWial Chandra Tewari Y. Hemangini D eb i(i), Kamal 
Krishna Kundu v. Kedar Nath Kundu(2)^ Harihar Lai 
Y: Gmiendar Pfasad{^) B>nd Paresh Nath Pal Ghoudhury 
V. Ismail Sardari^) , iollo'wed.

S e c r e t a r y  o f  S t a t e  f o r  I n d ia  in  C o u n c i l  v . G a n g a d h a r  
N a n d a (5 )^  S e c r e t a r y  o f  S t a t e  f o r  I n d ia  in  G o t in c i l  y .  S h ih  
N a r a in  R a z r a ('^ )  an d  G a n g a d h a r  N a n d a  v .  S e c r e t a r y  o f  S t a t e  
f o r  I n d i a  in  d istin g u ish e d .

T h e  rule of c o n stru c tio n  is  th a t rep eal b y  im p lic a tio n  
w ill n ot be ad m itte d  if  th e  tw o  A c ts  can  b e  re co n cile d  an d  
ca n  sta n d  to g e th e r .

Appeal by the plaintiffs.

In this suit the plaintiffs claimed Rs. 17,487-9-3 
as due nnder a registered lease of maiiza Srirampur 
Mirich executed on the 4th of January, 1917, for a 
term of seven years from 1324 to 1330 in favour of the 
defendant no. 1 as the mana^^ing member of the j oint 
family of the defendants, after giving credit for the 
payments made. The defence was that nothing was 
due; that the account had beeD ad-justed and ah

(1) (1902) 3 Cal L. J. 347. (4) (W21) 26
(2) (1909) 10 Cal. L . J. 517. (5) (1918) 27 Cal. L. J. 374.
(Sj (1905) 9 Cal. W . N. 1025. (6) (191S) 22 Cal. W . N. 802.

(7) (1918) 22 Cal. W . N. 817.
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aicqiiittance given. The payments set forth in the 
written statement differed in certain respects from '
those set oiit in the schedule to the plaint. It, was msAN
further pleaded that there was no stipulation for Imam
interest and that the suit was barred by limitation, bbvhmdeo
A  further plea was taken that defendants nos. 2 to 15 singh.
and 20 to 27 were separate from defendant no. 1 and 
his sons, defendants nos. 16 to 19. The plea of these 
defendants was that they were separate from 
defendant no. 1 and had no concern witli the lease.

The findings of the Subordinate Judge were that 
the accounts had not been adjusted and that the 
acquittance produced by the defence was not genuine; 
that where there was a difference between the pay
ments stated by the plaintilfs and those stated by the 
defendant, the plaintiffs’ version was correct except 
as to a payment of Rs. 300 on the 28th of November,
1,923; that interest at 24 per cent, per annum was 
agreed upon; that the suit was governed by the Bengal 
Tenancy ilct and not by the Transfer of Property 
Act and tha,t consequently the rate of interest could 
not exceed 12i per cent, per annum; that although 
sections 19 and 20 of the Limitation Act applied, 
the suit was barred by time, neither the acknowledg
ment of the 7th of January, 1923j nor the payment of 
Rs. 300 on the 28th of November, 1923, which were 
set up by the plaintiffs as saving limitation being 
acceptedand, lastly, that the defendants were a joint 
family, but that the defendant no. 1 had no authority 
to take this lease and that any liability nnder the lease 
would be limited to defendant no. 1 and his sons. On 
these findings the Subordinate Judge dismissed the 
suit, and the plaintiffs appealed.

/  Busil Madhah Mullick (with him S. Dayal and 
B. K. Prasad), for the appellants.

Narayan Sinha and B. P. Si-riha, for the 
respondents.

Ross, J«. (after recording his findings on the 
T)lea of payment and the liability of defendants otHer
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S fE D  
H a s a n  
Imam. ;

BitAHMDEO
S i n g h .  

PiUSS. J.

19ljO. than defendant no. 1 and Ills sons, and Holding that 
the defendants had paid, inter alia, a sum of Rs. 300 
towards interest on the 28th of November, 1923, 
proceeded to sa}?" as follows;)

There is one other docnment which onght to be 
referred to— an acknowledgment of liability (Exhibit 
12). On the 7th of Jamiary, 1923, a parwana 
(Exhibit 10) was sent to the defendant no. 1 requiring 
him to pay his arrears and on the same day a reply 
was sent (Exhibit 12) which clearly acknowledges the 
debt and says that he was trying to sell grain. The 
reasons that the learned Subordinate Judge has given 
for not accepting this document are, in my opinion, 
without force. The Diwan has sworn that the letter 
(Exhibit 12) is in the handwriting of the defendant 
no. 1 and was brought to him by one of the peons in 
reply to a letter written by him to the defendant no. 1 
and that he knows his handwriting. The only 
comment that the respondents had to make on this 
document was that it was not a definite acknowledg
ment of a definite smn due, but this is not necessary 
in order to constitute an acknowledgment of liability. 
In my opinion the defendant did acknowledge his debt 
on tte 7th of January, 1923. Now the effect of this 
acknowledgment is that it saves from limitation the 
rents of the years 1327, 1328 and 1329, the year 1327 
haying expired in September 1920. The effect of the 
payment of interest as such on the 28th of November, 
1923, was again to give a fresh starting point to 
limitation and to save the rents of these three years 
from being barrM. Gonsequently, unless the suit is 
barred altogether by reason of the provisions of secfcibn 
29 of the Limitation Act, the plaintiffs are entitled 
to recover the rents of 1327, 1328 and 1329 with 
interest, the rent of 1330 having been admittedly 
settled according to the terms of the lease by the 
advance payment of Rs. 1,600 made when the lease 
was granted. The payments shown in the schedule 
to the plaint were validly appropriated .to the arrears 
and interest of prece^ng years although the rate of
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1930.interest Biust be reduced to 12| per cent, and mteresf; _________
will only accrue from the end of tlie quarter in eacli syed 
year in'whicli the instalments fell due. The word Hasak 
mMguzciri or the words malguzaTi haJcayd cannot be „
limited to the actual rent [see Ram Chatra Kumari bkahmdeo 
D e m ^ . W .  IF. SrowcA’e(i)], but must be understood as Sikoh. 
meaning that the landlord was crediting the pa^onent jV
to whatever was due to him, without making any 
distinction between rent and interest. It is a ques
tion of intention- and it would be unreasonable to 
suppose that the landlord in making the appropriation 
was abandoning any part of what was in fact due to 
him. There was some discussion about the meaning 
of ' smi guzasta ’ the words used in the receipts show
ing appropriation; and it was contended for the 
respondents that the words mean only “  the last, 
year ”  and not ‘ ' the last years There is eyidence, 
however; that the expression can bear that latter 
meaning and there can be no reasonable doubt that it 
was used in this sense.

The only question that remains is as to the effect 
of the amendment of section 29 of the Limitation Act 
made by Act X  of 1922. As this Act came into force 
on the 5th of March, 1922, the present suit is governed 
by the am.ended section. Section 29 provides that

“  Where any special or local law presoribfls for any siiit, appeal 
or application a period of limitatioa difiereriVfrom the period prescribed 
therefor by , the first Schedule;, the provisions of section 3 shall apply 
as if such period were prescribed therefor in that Schedule, and for the 
purpose of determining any period of limitation prescribed for any 
suit, appeal or application by any speeial or local law (ft) the provisions 
contained in section 4, sections 9 to 18 and section 22 shall apply 
only in so far as, and to the extent to which, tbey are not expi'essly 
excluded by such special or local law; and {h) the remaining provisions 
of this Act shall not apply.”

The respondents rely upon this clause (5). Section 
184 of the Bengal Tenancy. Act prescribes the limita
tion for the suits specified in Schedule II I , of which 
the present suit is one, being governed by Article 2(6) 
of that Schedule. Section 185 excludes the operation

(I) (1927) I. L. K. 7 Pat. 1^4, P. 0. ^
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1930. of sections 7, 8 and 9 of the Limitation Act and sub
section (£) provides that

"  subject to the provisions of this Chapter, the provisions of the 
Indian Limitation Act, 1877, shall apply to all suits, appeals and 

Br ĥmbeo mentioned in the last foregoing section.”

S i n g h . Apparently, therefore, when a suit is governed
Ross, J. by the third Schedule to the Bengal Tenancy Act, it

is also governed by the Indian Limitation Act subject 
to the provisions of this Chapter X V I . The argu
ment for the respondents is that as the Limitation 
Act itself by section 29 (^) excludes the operation of 
the remaining provisions of the Act, their operation 
is not restored by section 185(.g). This construction 
makes section 185(^) altogether nugatory, because it 
leaves nothing to apply. What section 29(^) (b) 
means clearly is that the remaining provisions of the 
Limitation Act shall not apply of their own force, 
that is, unless the Act is expressly applied by the
special or local law. But the Act is specially applied 
by section 185(^) of the Bengal Tenancy Act and 
consequently it must be taken that sections 19 and 20 
of . the Limitation Act govern this case. Section 
185(^) requires the application of the Limitation Act 
in order to ascertain the starting point for limitation 
for suits governed by Schedule I I I  to the Bengal 
Tenancy Act. Under the Limitation Act, as it stood 
before the amendment, it was consistently held that 
its provisions applied to ca,ses under tl^  third
Schedule to the Bengal Tenancy Act [see, for instance, 
Rahhal Chmdra Tewari v. Hemangini Dehi{^)y Kamal 
Krishna Kundu Y. Kedar 'Nath Kundu(^), Harihar 
Lai V. GuneMdar PefsJiadl^) and Pa/r'esh Nath FcU 
Choudhury y .  Ismail Sardarl^)]. On the other hand , 
there are three cases in which the Limitation Act was 
not applied; but these were cases under section 104-H  
of the Bengal Tenancy Act which prescribes its own 
limitation and is not included within Schedule III to 
that-Act [Secretary of State for India in Council v.

(1) (1902) 3 CaL I.. <T. 347.
(2) (1909) 10 Gal. L , J. 517.

(3) (1905) 9 Cal. W , N. 1025.
(4) (1921) 26 Cal. W . N. 486.
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Gangadhar Nanda{^), Secretary of State for India in 
Council V. Shih Narain Hazrai^) and Gangadhar 
Nanda v. The Secretary of State for India in Hasan
Councili^)'], In the second of these cases all the 
authorities are referred to. In the first of these 
cases Mookerjee, J ., said : It is plain beyond reason- Singh.
able controversy that section 15(i2) of the Indian ^
Limitation Act', which is made applicable to suits, 
appeals and applications mentioned in the third
Schedule annexed to the Bengal Tenancy Act, by 
virtue of section 185, sub-section (e), cannot possibly 
apply to suits instituted under section 104-H whicK 
are not mentioned in the third Schedule/’ The 
ground of the distinction between these three cases 
and the others is that they deal with applications 
under section 104-H which are not included within 
the third Schedule. The elfect of the amendment was 
to extend and not to restrict the operation of the 
Limitation Act. The result of the argument on behalf 
of the respondents would be that the amendment of 
the Limitation Act by implication repealed section 
185(^) of the special Act; but the rule of construction 
is that repeal by implication will not be admitted if  
the two Acts can be reconciled and can stand together.
I can see no conflict between section 29(^) 0 )  and 
seetion 185(5). There is an express reference in section 
29(^) to section S which itself refers to sections 4 to 
26. Sections 4, 9 to 18 and 22 are specifically made 
appl^ahie so far as not expressly excluded; and the 
Qnly*easonableway in which clause (b) can be read 
is that the remaining provisions of the Act, if  they are 
to apply, are to be specially applied. They will not 
be applied by force of the Limitation Act itself. In  
this view the argument of the respondents fails and it 
must be held that the suit is not barred by limitation;

The result is that the appeal must be decreed and 
the suit decreed in part. There will be a decree for 
the rents of 1327, 1328 a.nd 1329 after allowing credit
~ § l l 9 1 8 )  27 Gal. li. J. 374. " (2) ~(iiTi) 22 Cal. W . N, 802,

(8) (1918) 22 : Cal. W . K . 817, :
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1930. for any payments attributable to these years. In
order to ascertain this the whole account will have to

Hasan be corrected from the beginning by reducing the rate 
iM,«i of interest from 24 to 12J per cent, and calculating

brahmdeo froin the end of the first quarter in each year. The
Singh, arrear of rent will carry interest from the end of

the quarter in each year in which the instalments of 
rent fell due, up to the date of the suit, and the 
amount of the decree will carry future interest at 0 per 
cent, per annum. The plaintiffs are entitled to 
proportionate costs in both Courts.

Ross, J.

1930.

Das, J.— I agree.
Af'peal decreed.

FULL BENCH*

January^
29.

Before Jwala Prasad, Ross and Wort, JJ.

T I L A K B H A E I  S I N G -H
V.

K U M A N  D A S ."*

Bengal Tenancy Act, 1 8 8 5  (Act V III of 18QS), sections 
3 (3 ) ,  3 (9 ) ,  4  and 5 (S )— “  hoMing ” , meaning of— helagan 
homestead land—no presumption that it does not form part 
of a raiyati holding— question of fact:

S e c tio n  3 (P ), B e n g a l  T e n a n c y  A c t ,  1 8 8 5 ,  d efin es  
“  h o ld in g ”  as a “  p arce l or p arce ls  o f la n d  h e ld  b y  a ra iy a t  
and fo r in in g  th e su b ject o f  a sep a ra te  te n a n c y  ” .

H e ld , th a t a ll th a t  is  req u ired  for a “  h o ld in g  ’ ’ is  th a t  
i t  sh ou ld  co n sist o f  a p a rce l o r  p arce ls  o f  la n d , w h e th e r  ften t-- 
p ay in g  or re n t-fre e , h e ld  b y  a  ra iy a t an d  form in g: t h e  su b je G f  
of a  t e n a n c y ; and th a t  a b e la g a n  h o m e s te a d  la n d  in c lu d e d  
in  th e  h o ld in g  is h e ld  b y  th e  te n a n t fo r  th e  p u rp o se  o f  
cultiva.ting th e  re st o f  th e  la n d s in  th a t h o ld in g  a n d  su ch  
a lan d  is n o t on ly  a p art o f  th e  h o ld in g  b u t is  in se p a ra b le  
fro m  th e  rest of th e  lan d s in  th a t h o ld in g .

^Appeal from Appellate Decree no, 712 of 1927, from a decision of 
Babu ghivananclan Prasad, Subordinate Judge of Purnea, dated the

, of April, 1927, reversing a decision of Maulavi S'lmmsuddin, 
Miinsil of Purnea, dated the 8th of April, 1926; Referred to tha 
Full Bench by Das and James, JJ., by their order no. 7, dated the 
20tĥ  of Kovember, 1929.


