
535 and 537 of the Gode, prejudice to tlie accused 1029.
being the real test as laid down by their Lordships “ 
of the Privy Council in Ahd/ur Rahman y. Emperor.{^) "gope

The application fails and is dismissed. Kmg-
^  _  It /-* -r -r felFEKOE.Courtney Terrell, C . J.— I agree. bouland,
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B e f o r e  F a z l  A l i  ayid  D h a v l e ,  J . J .  1929.

K R I S H N A  M A H A R A N A

V.

T H E  K I N G - E M P B B O R .^

P e n a l  C o d e ,  1 8 6 0  { / i c t  X L  F  o f  I 8 6 0 ) .  s e c t i o n s  3 6 1  a n d  
dQQ— K i d n a p p i n g — h o n a f id e  b e l i e f  a s  t o  a g e ~ S e d u c t i o n —  
E v i d e n c e  A c t ,  1 S 7 2  ( A c t  L  o f  I Q l h ,  s e c t i o n  l l i ,  l U u s t m t i o n  
ig )~ ~ -O m is s m i  t o  e x a m i n e  w i t n e s s .

I t  is  n o t a g o o d  d e fe n c e  to  a c h a rg e  u n d er se ctio n  3 6 6  
o f  th e  P e n a l  C o d e  th a t  th e  accu sed  h o n e s t ly  b e liev ed  th e  
k id n ap p ed  g ir l to  b e  o v er  1 6  ears o f  a g e .

Q u e e n  v .  P r i n c e i ^ ) ,  re ferred  to . -

A  p ereon  m a y  be  g u ilty  o f  k id n a p p in g  a gii-l for  tlie  
p u rp ose  o f se d u c in g  h e r  to  illic it in tercou rse  e v e n  th o u g h  h e  
liad  a lso  h a d  su ch  in tercou rse  prior to th e  k id n a p p in g .

N g a  N i  T a ( 3 ) , re ferred  to .

T h e  o m is s io n  b y  th e  p ro sec u tion  t o  ca ll a  w itn e s s , w h o  
sh ou ld  h a v e  b een  c a lle d , m e re ly  g iv e s  rise to  a  p re su m p tio n  
th a t  th e  w itn e s s , i f  c a lle d , w ou ld  n o t h a v e  su p p o rted  th e

^Criminal Appeal no. 8 of 1929, from a decision of D- E. Beiiben,
Esq., I.e.s., Sessions' Jiidge o f Outfeek, :dated April 1929. ;

(1) (1926> 31 Cal. W . N, 271. P. (3.
{-2) lli ,̂73) 44 L . J. M . e . 132.
(8) (1003) 10 Bur, L . B. 199.



prosecution case. A Judge, therefore, is not Ijouiid. to.direct. 
tl.ie Jury that such an oinission entails rejection of tlie 

Mahahana prosecution case.

The fact.s of tlie case material to this report are 
Bmpkeor. stated in the judgment of Dha.vle, J.

A . D’uU (for D. P. Das Gupta), for the ajjpellant.

Government Pleader, for the Crown.

D h a 'V le , J.---” The appellant has been sentenced 
to three years’ rigorous imprisonment under section 
366 of tlie Indian Penal Code by the Sessions Judge 
of Cuttack. The trial was by jury and the verdict 
of the jury Avas unanimous. There was another 
charge under .section 376 of the Indian Penal Code 
against the appellant and of this charge the appella.nt 
wfis nnaniniously acquitted by the jury, the learned 
Sessions Judge accepting that verdict also.

The learned Advocate for the appellant has done 
his best in a very difficult task. As I have already 
said, the tria,l was by jury, and the appeal has 
accordingly to be coniiiied to misdirection .by the 
Judge, or misunderstanding on the part of the j.ury 
of the law as laid dowm. by him, resulting in an 
erroneous verdict. -

It is not necessary to state the facts in great 
detail. Briefly, the prosecution case ŵ as that the

■ appellant induced Naraya.ni, a young wom.an, whose 
age among other things -was a matter for the jury, 
to: leave her parents’ house;on the. night of the 1st 
of November last. On the agreed signal Narayani: 
who was sleeping with her mother and granclmother, 
went out, and found the appeliant outside and went 
with him from one house to another until tliree d ays 
afterwards she -was found by her brother-in-law 
Brindaba.n deiia who had been searching for her. 
:It is afe  ̂ said that the appellant had illicit inter- 

Vcourse with.,,her in . the interval.
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I'he defence ¥/as tliat there had been a- scandal
between the appeilajit and Narayani, in coiiseqitenee 
of whieli bo\\s liiid been tlirowing; stones and brick- MiHABAx 
bats into tlie bouse of Narayani’s parents and that 
accord in^h  ̂ Narayani’s mother asked the appellant EjfesbB. 
to take "Narayani awav to a relative in Calcutta=. Dkayle, j.

The first point raised by the leai^ned Advocate 
for the appellant is that the learned Sessions Judge 
should not have told the jury that even if the 
appellant had honestly believed Narayani to be over 
16 years of age. and it turned out that she was in 
fact under 16, the appellant would still be guilty of 
an offence under section 366 of the Indian Penal Code.
In support of this contention the learned Advocate 
has referred to Br. Gour’ s well-known work on the 
Penal Law of India, pa,ragraph 3829 of the fourth 
edition. There are some remarks in this paragraph 
which imply that good faith, that is to say, an honest 
belief that the girl was over 16 years of age, would 
be a good defence in a prosecution under the section.
But apparently the only section o f the Indian Penal 
Code under which such a defence can be pleaded is 
section 76 ■ and the learned Advoeate' has  ̂not been : 
able to urge that seetion 76 has any possible appliea- 
tion to the present case. ' That section applies- tO; a 
cominitted; by ■ a: person who in good ̂ faith brieves 
himself to be bound by law to commit them, and in 
the present case there is no room for the pretence tha.t 
even if  the appellant had been asked by Narayani’s 
mother to take the girl away to Calcutta, a" story 
which the jury has unanimously disbelieved, the 
appellant believed himself to be'bound by law ”  to 
take the girl aŵ ay. It does not seem necessary in 
tliiB connection to deal with the annotations of 
Dr. Gour on section 76 of the Indian Penal Code 
referring to the well-known English case o f Qveen 
V. PrJncel^). It was held bv the majority of the 
Court in that case that Prince was guilty of the

(1) (1875) 44 L .  J . M .  G. 122.



1929. misdemeanour charged notwitlista.nding that he mis-, 
luusHNA takenly believed the girl's declaration of her own age 

M a h a b a n a  as 18. The English law was snbseqiiently altered, 
and in the present case we have to deal with section 

Emp̂ or. Indian Penal Code which is framed in
Dhâ xb, j, such terms as to make it immaterial what the offender 

took the age of the girl or victim to be.
The next ground taken by the learned Advocate 

is the meaning of the expression ‘ ‘ seduced to illicit 
intercourse The learned Sessions Judge began by 
explaining that the word seduction in the ordinary 
sense meant '' the enticing of a girl to part with her 
virtue for the first time He then referred to an 
oft quoted passage from the judgment of Adamson, 
J. of the Lower Burma Chief Court in Nga Ni Ta{^) 
in which it was observed, after referring to the 
definition of the word ‘ ‘ seduce”  in Webster’ s 
Dictionary, that it would be monstrous to hold that 
because a man may have induced a girl, while in the 
custody of her parents, to surrender her chastity, he 
committed no further act of seducing to have illicit 
intercourse when he persuaded her to go away with 
him. The learned Advocate for the appellant has 
here again drawn attention to Dr. Gour’s annota
tions on the section. With all respect for the 
distinguished annotator it seems clear that he has not 
arrived at any very definite view, for after saying in 
one place that “  lio one speaks of subsequent acts of 
cohabitation as seduction ” , he says more than once 
that ‘ ‘ it cannot be categorically asserted that because 
the woman has once yielded to her seducer, therefore 
the latter can never be convicted under this section ” . 
Having regard to the ordinary meaning of the expres
sion “  seduced to illicit intercourse ”  and to the plain 
object of the section which is to punish not the 
seduction by itself but the kidnapping of the kidnap
ped in order to seiduce, it does not seem to me that
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tliere is any sufficient reason to hold tliat tlie learned 1929.
Sessions Judge committed an error of law in following '
the view taken in the case referred to. Mahabana

The next point raised by the learned Advocate kSg-
reiers to the age of the girl and the bearing of the Empebok. 
evidence of the Assistant Surgeon on it. What the 
learned Sessions Judge has done is to point out to the 
jury that the estimate made by the doctor of the girl 
was admittedly only an approximate one. He next 
refers to an important statement made by the 
doctor when recalled for cross-examination, and he 
points out that the meaning of the witness was that 
a girl may develop so rapidly as to look older than 
she is, but that she wilh not develop so slowly as to 
look younger than she is. The learned Advocate for 
the appellant contends that the learned Sessions 
Judge should have pointed it out to the jury that this 
was absurd. Why that should be so, the learned 
Advocate has not been able to explain. As I have 
already said the learned Sessions Judge began by 
saying that the doctor’s estimate was only an approxi
mate one, and if, as has been contended before us, the 
absurdity of the statement of the Assistant Surgeon 
is a mere matter of common sense, it seems to me that 
in the context the jury was properly left to exercise 
that common sense. A  little later the learned Sessions 
Judge notes; in his heads of charge^

In the present case if you consider that tlie doctor's opinion as
to the age of Narayani is an honest one, you will have to remember
that the truth of the defence story as to the age af I^arayani will 
involve an under-estimation of about four years. It is. for you to 
decide whether such ail under-estimation is likely..'to. have, occurred.”

As regards this passage the learned Advocate has 
contended' that the charge to the jury should have 
dra^n the attention of the jury  ̂not to the difference 
of four years between the age of Narayani as given by 
the defence and her age as given by the proseeution, 
but to the difference of a year and a half, namely,
the difference between the age of 16 mentioned in
section 361 of the Indian Penal Code and the age
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1929. Qf X4| or alx)iit 14 referred to by the doctor. I f  the 
“ passage from which I have made the above extract
maharana is considered by itself, there' seems to be some force

in the contentioii of the learned Advocate for the 
Emctrok. appellant. But we must read the heads of charge as 

tvhwle, J. a whole, and the learned Sessions Judge has devoted 
several pages to the consideration of the question
whether the girl iNara /̂ani was a minor aiid has begun
his discussion of the point by asking the jury to 
remember that a minor for the purpose of this charge 
means a girl under 16 years of age. Where the 
learned Sessions Judge deals with the difference of 
■four years between the two estimates placed before 
the jury, one by the prosecution and another by the 
defence, he seems merely to have confined him.self to 
the bearing of the evidence of the doctor on the story 
of the prosecution and the story of the defence. 
Reading the charge as a whole, it does not seem to 
me that the charge can be taken to refer to the age 
of 18, nor that the omission in any other place 
expressly, and in so manv words, to point out to the 
jury that there wa.s a difference of a year and a half 
between the limit of age given in the section aiid the 
age mentioned by the Assista,nt Surgeon could really 
have resulted in the jury overjooking the bearing of 
the statutory limit on the evidence of the doctor.

The only other point raised by the learned 
Advocate is the non-exainination o f Narayani's 
mother by the prosecution. This is expressly dealt 
with in the heads of charge and the learned Sessions 
Judge’s remarks conclude with the following-—

“ You -will have to decide fen: yourselves wtiether this omission 
is such tv material one as to raise in yoin- minds a reasonable doubt as 
to the truth of the proseeutioii evidence. In other words whether 
yon will from this omission draw an infereuce against the truth of the 
prosecution story.’ ’

It has been contended by the learned Advocate tlmt 
the learned Sessions Judge has in. substance told the 
Jury that the mother was not a. material witness. 
This contention is based on the observation of the
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lea.riied Sessions Judge that if the prosecution story 1929.
is true, all tliat the mother could tell is that slie 
woke up at iiit̂ lit and found the girl jnissing. He MiHAiusA,'
lias, however, observed to the jury that it would liaTe ;
been better if the prosecution, in view of the defence 
story,, had put the mother into the witness-box so.that bhavle. J. 
the defence could have cross-examined her and 
valuable niat êrial would have been placed l)efore the 
jury in deciding the truth or falsity of the defence 
storv.'’ It was contended at one time that the 
failure of the prosecution to call the mother was fatal 
to their case. But that proposition .in that extreme 
form cannot possibly be accepted.. I f a witness is 
not called by the prosecution, which it was the duty 
of the prosecution to call, what happens is at the. 
most that there arises a presumption that if the 
witness had been called, he would not have supported 
the prosecution case, ks lUmtration to section
114 of the Evidence Act puts it,, the Court ay 
presume that evidence, which could be and is not 
produced, would, if produced, be unfavourable to the 
person who withholds it. The learned Advocate 
also contended .that ..the charge to....the jury .was 
erroneous in that the learned Sessions Judge said—-

■‘ It is uot iiecessary that the pro.secution sjhonlU, eximxme alt ■ 
witiiesfies Avlio can say imytliing about El particular ;0t'ci!rrence.’ ’

. He . contra:Sted ■ fhis with ̂ .another•. passage from the. 
heads of. charge .in ..wliich:;it is..stated-— ..... .■

.It is tlie duty of the Publii; I’ roseciiNir to place before you for 
y o u x  decision the evidence of all witiiesscs who cau th row an y light 
upon the oeeurrenee.”  V

There, is no: question ahout the sound character of
last pnssnffe. H u t tl;e ler.nied Advocate has 

ĉ Mitenrlc'l that thnt passaire should have l?ecT] repealed 
in connection with tlie fi-nlurc of the prosecution to 
< -dl N'ara.yani's mother. I do not iliint: that it was 
al ;dl 1 e<-\ssary to (k) so. There is. ;*fter all. some 
diheifna ? between the duty to call witnesses who can
throw aii} light upon the occurrence and the
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E m p e e o r .

1929. absence of necessity to examine all witnesses who
~^HNA anything about a particular occurrence In
mahaeana any case the learned Sessions Judge has clearly left 

it to the jury to say for themselves how far the failure 
of the prosecution to call Narayani's mother was so 

D e a v l e , j . material as to raise in their minds a reasonable doubt 
as to the prosecution evidence.

The contentions raised on behalf of the appellant 
all fail, and there is no room for interference by this 
Court. The sentence does not seem to be excessive 
having regard to the circumstances of the case. I 
would accordingly affirm the conviction and sentence 
and dismiss this appeal.

F a z l  A l i , J . — I  a g re e .

A ffea l dismissed.

APPELLATE CIVIL.

1929.

Hiihj, as.

B e f o r e  K u l w a n t  S a h m j a n d  M a c p h e r s o n ,  J J .

M U S S A M M A T  K I S H U N I  K U E R

A N B U  M A H T O N . *

G h o ta  N a g p u r  T e n a n c y  A c t ,  1 9 0 8  ( B e n g .  A c t  V I  o f  
1 9 0 8 ) , sections 2 3 4 ,  4 6 ,  76  a n d  7 9 — raiyat, t v h e t h e r  c a n  
m a k e  a valid testarnGntary disposition o f  occupancy holding.

S e c t i o n  2 3 ,  G h o ta  N a g p u r  T e n a n c y  A c t ,  1 9 0 ^ ,  la y s  
d o to n

“ li  a raiyat dies intestate in respect of a right of , occupancy 
it shall, subject to any local custom to the contrary, descend in the 
same manner as other immoveable p r o p e rty ........................”

*Appeal from Appellate Decree no. 516 of 1928, from a decision of 
Babu Narendra Katli Banarji, Additional Subordinate Judge of Banohi, 
dated the 12th December, 1927, reversing a decision of Babu Ramesh 
Chandra Sur, Munsif of Giridih, dated the 12th January, 1927.


