
1929. to make independent enquiry if the parties, having
been given adequate opportunity, decline to adduce 

"i'Ipjda evidence as to possession, The Magistrate is then
entitled to fall back on such information as he may 

before him which would make him apprehensive 
Paniokahi. of a breach of the peace. In the absence of material
couETNEY which ivould enable him to protect the possession of 
TmjELL, Qj, other of the parties he must attach the property.

I would reject the reference.
R o w l a n d ,  J.—I agree.
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Î 2̂9 B efore Terrell, C. J. and Roivland, J.

M A L T I J  Ct O P E

V.

K I N G - - E M P E E O R .^

C o d e  o f  G r im in a l  P r o c e d u r e ,  1 8 9 8  ( A c t  V  o f  1 8 9 8 ) ,  
s e c t i o n s  2 2 1 , 2 3 3 , 2 3 4 ,  2 3 5 , 2 3 6 ,  2 3 7 ,  2 3 8 ,  2 3 9  an d  5 3 7 —  
c h a r g e  o f  r i o t i n g — s p e c i f i c  a c t s  of v i o l e n e c — c h a r g e  a g a in s t  
s o m e  o f  t h e  a e c u s e d -— c o n v i c t i o n  o f  o t h e r s  f^ r  in d tiv id u a l  
a s s a u l t s ,  l e g a l i t y  o f — P e f u d  C o d e ,  1 8 6 0  ( A c t  X L V  o f  1 8 6 0 ) ,  
s e c t i o n  14:1.

W h e r e , in  a tr ia l fo r  offen ces u n d er se c tio n  1 4 7  fo r  
riotino- w ith  th e  c o m m o n  o b je ct o f a ssa u ltin g  c e rta in  p e r so n s , 
specific a c ts  o f  v io le n c e  are ch a rg ed  a g a in st so m e  o f : th e  
accused p erson s b u t n o t  a g a in st o th e r s , th e  la tte r  m a y  
n everth eless b e  co n v ic te d  in  resp ect o f  a ssa u lts  p ro ved  to  
h a v e  b e e n  c o m m itte d  b y  th e m  o n  p erso n s  referred  to  in  th e  
sta te m e n t o f  th e  c o m m o n  o b je c t  even  th o u g h  th e  c h a rg e  o f  
rio tin g  fa ils , p rovid ed  th e  cou rt is satisfied  th a t  th e y  h a v e  
not: b een  m is le d  in  th e ir  d efe n c e .

Revision no. 296 of 1929, from an order of E. B. Beevor, 
Esn., t.c.s., Additional Sessions Judge of Patna, dated tlie 15th March, 
1929, affirming the order of Munshi Kamla Prasad, Assistant Bessiqris 
Judga ; of Patna, dated the 7th : January, 1929v
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Empeeok,

Kantaneya X. Emperori }̂, Panclm Das v. Emperor('i), 1929. 
DasratJi M a n d a l  v . E m p e t o r { ^ ) , M u t lm J m n a k k u  P i l l a i  y .  
E m p e r o r m , H u s s e i n  S a r d a r  v . K a l u  S a r d a f ( p ) ,  B e g i i  v .  K i n g -  iioPE
E m p e r o r S i t a  A h i r  v . E m p e r o r i ’ )̂ and A  h d til R a h m a n  v .  » ,
E m p e r o r i ^ ) ,  referrecl to .

The facts of tlie case material to this report are 
stated in the jiidginent of Rowland, J.

Pande N. K . Sahay, for the petitioners.
S. N. Sahmj, Assistant Goveniment Advocate, 

for the Crown.
Rowland, J.— The petitioners were put on their

trial along with others on charges of rioting and of
being liable under section 149, Indian Penal 
Code, constructively for culpable homicide not amount
ing to murder of Mrpat Gop.

Specific acts of violence were charged against 
other accused persons but not against the applicants.

The jury with whose aid the Assistant Sessions 
Judge of Patna held the trial, found that there had 
been no rioting; that Bhuan and Jadu had committed 
the offences of causing hurt and grievous hurt as 
charged against them, and that Ma,ltu and EasM, 
petitioners, were guilty of assaults which had not been 
forinally charged against them. The Assistant 
Sessions Judge convicted the petitioners under 
section 352, Indian Penal Code and their appeal 
having been dismissed by the Additional Sessions 
Judge of Patna, they have moved this Court in 
revision, contending that in the absence of specific 
charges against them of causing hurt or of assault, 
they could not in a trial on a dif^e^eht charge be

. (1911) Q Ind. ea£ 455. : ' 'Vv''...' " ' ' " ' ' ' "
(2) (1907) I. Lv E. 34 CaL
fS) (1907) I. L. R. 34 OaL 325.
(4) (1921) 28 Gr. L. J. 806.

: :f5) (1902) I. Ia R.  ̂ Cal; 48L
(6) (1925) I.'L. R. 6 Lah. 226, P. 0.
(7) (1912) I . L . R. 40 Gal. 168.
(8) (1926) 31 CaL W. N. 271, P. C.



644 THE INDIAN LAW REPORTS, [v O L . IX .

Maltu
vrOI'E

■11.
KTNft-

Empbror.
E c A\ L A N D ,

J.

1929, convicted of this offence. Section 221(̂ 7) enacts that 
every charge shall state the offence with which the 
accused is charged; and section 221(4) recjuires that 
the section of law against which the offence is said 
to have been committed shall be mentioned. Section 
233 enacts that for every distinct offence of Vvdiich any 
person is accused there shall be a separa,te charge 
and every such charge shall be tried separately except 
in the cases mentioned in sections 2B4, 235, 236 and 
239.

The Assistant Sessions Judge appears to have 
thought that when accused were charged with rioting 
having the common object to assault, they could be 
convicted of the assault as a minor offence constituted 
by some only of the particulars of which the offence 
charged consists, within the meaning of section 238, 
(Criminal Procedure Code. iN'ow it has been held by 
the Calcutta High Court in the case of Ka-ntamya v. 
Em2̂ eror{}) that a charge of rioting does not include 
as a minor offence any specific act of violence by an 
individual accused so as to authorise under section 
23& a conviction under section 35% Indian Penal 
Code. This decision follows the principle of the 
cases of Fanchu Das(^) referring to a conviction under 
section 325, Mid Dasrath Mandal(^)y referring to a 
conviction under section 323. The Madras decision 
IMnthukanakJm Pillai v. E??i'peror{ )̂ was a decision 
of a single Judge, a,nd I think it must be conceded 
in this state of the authorities that vsection 238 cannot 
be invoked to support a conviction in cifcum stances 
like the present.:

Nor can the fact that the offence under section 
352 is punishable with less than six months’ imprison
ment and ordinarily triable as a summons cases, avail 
to support the proposition that no charge is required

(1) a « l l )  9 Ind. Gas, 455. 
r2) (1907) I. L. S. 34 Cal. 6«B,
(3) (1907) I .  L. B . 34 Gsl.
(4) (1921) 28 Gr. L . 206, "
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to be framed in respect of tlie offence under seetioii 
352 if an accused is tried for it along witli otlier 
ofiences under the provisions of section 235, Tlie 
decision iu Sardar^(i) ca.se is aga.in.Bt siicK a
view.

Ill tga’ opiiiioii, lioweTer, the procedure followed, 
by tbe Assistant Sessions Judge is witbin the provi
sions of sections 236 imd 2H7 of th.e Code of Criiiiiii.al 
Procedu.re. In section 236 it is eii.a.eted that if a 
series of a.cts is of siieb a nature that it is doubtful 
which of several o'ffences tlie facts which can be proved 
will constitute, the accused niaY be charged with, 
having committed all or any of such offences or may 
be charged in the alternative with having committed 
some one, of the said offences; while section 237 pro
vides that if in tile case mentioned in section 236 the 
accused' .is charged with one offence and it appears, in 
evidence that he committed a different offence for 
,wl.iich lie might have been, chaT'ged under the provisions 
of tiiat section, lie may be convicted of the ofience 
which iie is shown, to have conmiitted though he was 
not charged with it. "These sections, it.has been held 
by their Lordshi.ps of the Privy.Couneih.aiitho.rise.the 
conviction ' o f ; an o.ffence.. a.inder section 201, Indian 
.Penal Code, ■ of a ■ person who: was charged ■only 
with m u rd er [Bmii y. and: t  have
..no doubt that.:the. conviction in the 'present case falls 
Avithin the terms'of the sections.

. In..sayi.og tiiis, I would not..be understood, to say 
that. in, every ̂ case failing within, those ^sections'.it is 
proper to coiivict witlidut.. frarain.g a charge or"WGiild. 
be |)roper to uphold a conviction. It is the duty of 
the Court ..in.., all. cases, to sa.tisfy. itself:'.'. that.:, the.̂  
accused has not' been,;.misled in hi8;,.delejice. '
232 of the (:3ode says that if any person convicted of 
an oheos.-e has been ini.sled in his defence b}’ the 
absence: of ;a.;:charge; or /b an error.:in the charge a
'~~~iir(p02} i :  L. R. —
: (2) (W25) I. .L. R. 6 Lab. 326  ̂ P. C.

.I’ll.-lLTIT
Gope

KiXi-.
l'''5rr*fc’E0K.
1.
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retrial is to be ordered; and I understand this as
■ apphdng as well to cases in which the conviction was 
in compliance with the terms of the law as to cases 
in which the conviction was irregular. In such a 
case, as was observed in Empero?' v. Hossain SardarQ), 
“  We are called on to consider in terms of section 
232 of the Code of Criminal Procedure whether by 
the absence of such a charge the accused was misled 
in his defence.”  It was there held that the accused 
had in fact been misled and a retrial was ordered. 
In Sita A hi'/s( )̂ case where on a charge under sec
tion 147 the trial Court had convicted and the 
Appellate Court had acquitted of that charge but 
convicted under section 323, it was held that accused 
was prejudiced by not having an opportunity in the 
trial Court to answer the charge nnder section 323 
and a retrial was ordered.

The petitioners before us, however, cannot 
rea ŝonaMy urge that they have been either prejudiced 
or misled in their defence. The common object of the 
unlawful assembly was stated in the charge to be to 
assault Nirpat and his companions and the acts of 
violence alleged which imported the further element 
to constitute rioting were assaults on these very 
persons. The allegation of assault by the petitioners 
on Nirpat and Gulab was in the First Information 
Report and in the evidence of all the eye witnesses. 
This allegation along with the whole story of the 
occurrence was challenged by the defence at the trial. 
There is nothing to suggest that there, was anything 
else for them to do, had separate charges been framed.

On the facts of this case, therefore, had there 
even been an irregularity in procedure, I would have 
been reluctant to interfere as it seems manifest that 
there could be no prejudice and had there been a 
defect ill procedure, it would be cured by sections

(1) (1902) I . L. R. 29 Gal. 481.
(2) (1912) I . L. R. 40 CaL 168.



535 and 537 of the Gode, prejudice to tlie accused 1029.
being the real test as laid down by their Lordships “ 
of the Privy Council in Ahd/ur Rahman y. Emperor.{^) "gope

The application fails and is dismissed. Kmg-
^  _  It /-* -r -r felFEKOE.Courtney Terrell, C . J.— I agree. bouland,
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Baile discliaraed.
j

APPELLATE C R I M I N A L .

Juhj, 23,

B e f o r e  F a z l  A l i  ayid  D h a v l e ,  J . J .  1929.

K R I S H N A  M A H A R A N A

V.

T H E  K I N G - E M P B B O R .^

P e n a l  C o d e ,  1 8 6 0  { / i c t  X L  F  o f  I 8 6 0 ) .  s e c t i o n s  3 6 1  a n d  
dQQ— K i d n a p p i n g — h o n a f id e  b e l i e f  a s  t o  a g e ~ S e d u c t i o n —  
E v i d e n c e  A c t ,  1 S 7 2  ( A c t  L  o f  I Q l h ,  s e c t i o n  l l i ,  l U u s t m t i o n  
ig )~ ~ -O m is s m i  t o  e x a m i n e  w i t n e s s .

I t  is  n o t a g o o d  d e fe n c e  to  a c h a rg e  u n d er se ctio n  3 6 6  
o f  th e  P e n a l  C o d e  th a t  th e  accu sed  h o n e s t ly  b e liev ed  th e  
k id n ap p ed  g ir l to  b e  o v er  1 6  ears o f  a g e .

Q u e e n  v .  P r i n c e i ^ ) ,  re ferred  to . -

A  p ereon  m a y  be  g u ilty  o f  k id n a p p in g  a gii-l for  tlie  
p u rp ose  o f se d u c in g  h e r  to  illic it in tercou rse  e v e n  th o u g h  h e  
liad  a lso  h a d  su ch  in tercou rse  prior to th e  k id n a p p in g .

N g a  N i  T a ( 3 ) , re ferred  to .

T h e  o m is s io n  b y  th e  p ro sec u tion  t o  ca ll a  w itn e s s , w h o  
sh ou ld  h a v e  b een  c a lle d , m e re ly  g iv e s  rise to  a  p re su m p tio n  
th a t  th e  w itn e s s , i f  c a lle d , w ou ld  n o t h a v e  su p p o rted  th e

^Criminal Appeal no. 8 of 1929, from a decision of D- E. Beiiben,
Esq., I.e.s., Sessions' Jiidge o f Outfeek, :dated April 1929. ;

(1) (1926> 31 Cal. W . N, 271. P. (3.
{-2) lli ,̂73) 44 L . J. M . e . 132.
(8) (1003) 10 Bur, L . B. 199.


