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to make independent enquiry if the parties, having

“been given adequate opportunity, decline to adduce

evidence as to possession. The Magistrate is then
entitled to fall back on snch information as he may
have before him which would make him apprehensive
of a breach of the peace. In the absence of material
which would enable him to protect the possession of
one or other of the parties he must attach the property.

. I would reject the reference.
Rowranp, J.—1 agree.

REVISIONAL CRIMINAL.

Before Terrell, C. J. and Rowland, J.
MATTU GOPE
.
KING-EMPEROR.*

Code of Criminal Prowdurc 18@@ ('Ht V of 1898),
sections 221, 2833, 234, 2385, 236, 237, 238, 239 and 537—
charge of rioting—specific wets o_f 17101(;104?-0hargc against
sonme of the accused—conviction of others for individual
assaults, legality of-—Penal Code, 1860 (At XLV of 1860),
seetion 147,

Where, in a trial for offences under section 147 for
rioting with the common object of assaulting certain persons,
qpemﬁc acts of violence are charged arruns’r some of the
accused persons but not against others, the latter may
nevertheless be convicted in 1e‘mnc't of assaults proved to
have been committed by them on persons referred to in the
statement of the common object even though the charge of
rioting fails, provided the comf is satisfied that they have
not been misled in their defence.

*Criminal Revision no. 296 of 1929, from an order of R. B. Beevor,
Bsn., 1.0.8., Additional Sessions Judge of Patna, dated the 15th March,
1929, aﬁrmmﬂ the . order of Munslu Kamla Pmsad Assistant Se%smns
Judge of Patna, dated the 7th January, 1929.
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Kantaneya v. Ewmperor(l), Panchu Das v. Emperor(2),
Dasrath Mandal v. Ewmperor(3), Muthukanakku  Pillai v.
Ewperori4), Hussein Sardar v. Kolu Sardar(5), Begu v. King-
Emperor(6), Sita Ahir v. Emperor(7) and Abdul Rahman v.
Emperor(8), referred fo.

The facts of the case material to this report are
stated in the judgment of Rowland, J.

Pande N. K. Sahay, for the petitioners.

S. N. Sahay, Assistant Government Advocate,
for the Crown.

Rowranp, J.—The petitioners were put on their
trial along with others on charges of rioting and of
being liable under section 149, Indian Penal
Code, constructively for culpable homicide not amount-
ing to murder of Nirpat Gop.

Specific acts of violence were charged against
other accused persons but not against the apphcant%

The jury with whose aid the Assistant Sessions
Judge of Patna held the trial, found that there had
heen 1o rioting; that Bhuan and Jadu had committed
the offences of causing hurt and grievous hurt as
charged against them, and that Maltu and Kashi,
petltzopersv were Gmlty of assaults which had not been
formally charged against them. The Assistant
Sessions Judge convicted the petitioners under
section 352, Indian Penal Code and their appeal

having heen dismissed by the Additional Sessions

Judge of Patna, they have moved this Court in
revision, contending that in the absence of specific
charges against them of causing hurt or of assault,
they could not in a trial on a different charge be

(1) (1911) 9 Ind. Cas. 455.

(2) (1907) I. L. R. 84 Cal. 694.

(3) (1907) I. L. R. 34 Cal. 325.

(4) (1921) 28 Cr. L. T. 306.

(5) (1902) I, L. R. 29 Cal. 481.
{6) (1925) I. L. R. 6 Lah. 228, P. C.
(7) (1912) 1. L. R. 40 Cal. 168.

(8) (1926) 81 Cal. 'W. N..271,.P. C.
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convicted of this offence. Section 221(7) enacts that
every charge shall state the offence with which the
aceused is chdmed and section 221(4) requires that
the section of law against which the offence is said
to have been committed shall be mentioned. Section
233 enacts that for every distinet offence of which any
person is accused there shall be a separate charge
and every such charge shall be tried separately except
in the cases mentioned in sections & %4 235, 236 and
239.

The Assistant Sessions Judge appears to have
thought that when accused were charged with rioting
having the common object to assault, they could he
convicted of the assault as a minor offence constituted
by some only of the partlculam of which the offence
chauroed consists, within the meaning of section 238,
Criminal Procedure Code. Now it has been held by
the Calcutta High Court in the case of Kantaneya v.
Emperor(Y) that a charge of rioting does not include
as a minor offence any specific act “of violence by an
individual accused so as to authorise under section
235 a conviction under section 352, Indian Penal
(‘ode. This decision follows the prlncmle of the
cases of Panchu Das(2) referring to a conviction under
section 325, and Dasrath Mandal(?), referring to a
conviction under section 323. The Madras decision
Muthukanakky Pillai v. Emperor(*) was a decision
of a single Judge, and I think it must be conceded
i this state of the authorities that section 238 cannot

be invoked to support a conviction in circumstances
like the present.

Nor can the fact that the offence under section
352 is punishable with less than six months’ imprison-
ment and ordinarily triable as a summons case, avail
to support the proposition that no charge is requlred

(1) (1911) @ Ind. Cas, 455.

(2) (1907) I T. R. 34 Cal. 6y8.
(8) (1907) I. L. R. 84 Cal. 825,
(4) (1921) 28 Cr. L. J. 206.
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¢ offence under section 1924
for it aloug with other

to he framed in respect
332 if an accused 18 f
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O ces under the puu ong of section I35, §n,; Gorx
decision in Fossein Sarder’ (1) case 1s against such a i
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VIS, FaprROR.

: ResrtanD,
Inm ﬂpn'lm howeser, the procedure followed ™ :
by the fx wistant Hessions -udﬂe is within the provi-
sions of sections 236 and 287 of the Code of {U'riminal

(S Ih)

Crocedure,  Ino section ._.)h it 1s enacted ahat if a
series of sets is of such o pature that it is doubtful
which of soeveral offences Uie fd(ts W fhrc*h can he proved
‘HH constitute, the accused may he charged with
m ving committed all or any of siich offences or may
he charged in the alternative with having committed

some cne of the said ofiences; while section 237 pro-
vides that if in the case mentioned in section 236 the
accused 18 charged with one offence and it appears in
evidence that he committed a different offence for
which he might have been (Tmo{d undler the provisions
of -~ section, he may be convicted of the ofience
i is shown to have committed though he was
not char with it. These sections, it has “heen held
by their Lordships of the Privy Council, authorise the
conviction of .m offence under section 201, Indian
Penal Code, of a person who was charged only
with murder [ Begu v. King-Emperor(2)] and T have
uo doubt that the conviction in the present case falls
within the terms of the sections.

-

T

In sayive this, 1 would not he understood to say
that in everv case ulhuv within those sections it is
proper to convict withont framing a charge or would
he proper to uphold a conviction. Tt is The duty of
the Court in all cases to satisfy itself that the
aecused has not been misled in his defence.  Section
232 of the Code savs that if any person convicted of
an ofience has been misled in his defence hy the
absence of a charge or by an error in the eharn’e a

(1) @902) 1. L. B. 20 Cal. 481
(2) (1925) I. T.. R. 6 Lah. 226, . C.
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retrial is to be ordered; and I understand this as

~ applying as well to cases in which the conviction was

in compliance with the terms of the law as to cases
in which the conviction was irregular. In such a
case, as was observed in Emperor v. Hossain Sardar(t),
“ We are called on to consider in terms of section
232 of the Code of Criminal Procedure whether by
the absence of such a charge the accused was misled
in his defence.”” Tt was there held that the accused
had in fact been misled and a retrial was ordered.
In Sita A%ir’s(2) case where on a charge under sec-
tion 147 the trial Court had convicted and the
Appellate Court had acquitted of that charge but
convicted under section 323, it was held that accused
was prejudiced by not having an opportunity in the
trial Court to answer the charge under section 323
and a retrial was ordered.

The petitioners before us, however, cannot
reasonably urge that they have been either prejudiced
or misled in their defence. The common object of the
unlawful assembly was stated in the charge to be to
assault Nirpat and hiz companions and the acts of
violence alleged which imported the further element
to constitute rioting were assaults on these very
persons. The allegation of assault by the petitioners
on Nirpat and Gulab was in the First Information
Report and in the evidence of all the eye witnesses.
This allegation along with the whole story of the
occurrence was challenged by the defence at the trial.
There is nothing to suggest that there was anything
else for them to do, had separate charges been framed.

On the facts of this case, therefore, had there
even been an irregularity in procedure, I would have
been reluctant to interfere as it seems manifest that
there could be no prejudice and had there been a

~ defect in procedure, it would be cured by sections

(1) (1902) I. L. R. 29 Cal. 481.
(2) (1912) 1. L. R. 40 Cal. 168.
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535 and 537 of the Code, prejudice to the accused 1929
being the real test as laid down by their Lordships =77 =
of the Privy Council in 4 bdur Rohman v. Emperor.(1)  Gors

The application fails and is dismissed. Krsa.
[XMEEROR.
Courtney Terrell, C. J.—I agree. FowLAND,
Rule discharged.
APPELLATE CRIMINAL.,
Before Fazl Ali and Dhavle, J.J. 1929,
KRISHNA MAHARANA P

.
THE KING-EMPEROR.*

Penal Code, 1860 (det XLV of 1860). sections 361 and
366——-Iudnappznq—bonnﬁdw belief as to age—Seduction—
Evidence Act, 1872 (det I of 1872), section 114, fllustration
{g)—~—Omission to examine witness.

_ It is not a good defence to a charge under section 366
of the Penal Code that the accused honestlv believed the
kidnapped girl to be over 16 years of ag

Queen v. Prince(2), veferred to.

A person may be guilty of kidnapping a girl for the
parpose of seducing her fo illicit intercourse even though he
had also had such intercourse prior to the kidnapping.

Nga Nt Ta(8), referred to.

The omission by the prosecution to call a witness, who
should have been called, merely gives rise to a presumption
that the witness, if called, would not have supported the

#Criminal Appeal no. -0l 1929, from a decision of I. E. Renben,
Tsq., wr.s., Sessions Judge of Cuttack, dated the 22nd April 1929.

(1) (1926} 81 Cal. 'W. N, 271, P. ¢,
(3) (1875) 44 L. J. M. C. 193
(3) (1903) 10 Bur. L. R. 199,




