
1929.of the latest pronouncement of the Judicial Committee 
of the Privy Council in Musmnmat Gag go Bai v. munj
Utsava Lai (i) it is clear that this view cannot be 
supported. The learned Subordinate Judge has held 
that if Article 3 of Schedule III of the Bengal sahay
Tenancy Act does not apply, then the suit is not Singb, 
barred by limitation as it was brought within twelve i<rit.wANT 
3-ears of the death of the widow under Article 141 of J-
the Indian Limitation Act.

The result, therefore, is that the decision of the 
learned Subordinate Judge will be set aside and the 
suit will be decreed with co.sts throughout.

M a c p h e e s o n , J.—I a gree .

A ffea l alloived.
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GHiiVliMAL REFERENCE.

Before  Terrell ,  C.J. and Rowland.  J.

B E N G A I i l  P A R I D A  1929.
. :■ 20.

' B A J T C H H A N I D H I  P A N I G R A H L *

C o d e  o f  C r i m i n a l  P m c e d w e ,  1S{?8 { A c t  V  o f  3 8 9 8 ) s e c t i o n s  
1 4 5  a n d  1 4 : ( ^ P r o c e e d m g s  in i t i a t e d  o n  p o l i c e  r e p o r t — a im t t c n  
s t a t e m e n t s  f i l e d — n o  e m d e n c e  a d d u c e d -— a t t a c h m e n t  o f  s u h je c t -  
m a t t e r  o f  d i s p u t e .

W h e r e  a m a g is tr a te  in itia tes  p ro ce efiin gs u n d er seetiaii 
14:5 o f  t h e  C ode o f  C r im in a l P ro c e d u r e , on  th e  s tr e n g th  o f  
a p o lice  report;, an d  b o th  pai'ties filed  v /ritceti s ta te m e n ts  b u t  
n eith er p a r ty  ad d u ced  e v id e n c e ; altlioii^^li jiiven  311, oxjportiiiiity  
to  do s o . nrul th e  ri!a.<fiF.tratc Vvas u n a b le  to  d e te r m in e  w h o  
w a s in  p o sse ssio n  w h e n  th e  prOceeding.s w ere  in it ia te d , h e  is  
e n titled  to  a tta ch  th.e su b je c t-m a tte r  o f  th e  d is])u te  u n d er  
se'etion 1 4 6 . ■ ■

: *Crmunal RGference no. 38. of 1929, made ]iv I>. E . Reuben, Esq., 
I.C.S., Sessions Judge o f  Cnttaek, in hia letter ‘ no. 779-Gr., dated tlae 
16th May, 1929.

(1) (1929) S3 C a l. W . N ;  809, P . C.



S J ieoh a la k  R a i  v . B h a g w a t  P a n d c y  (i) , d issen ted  fro m .

BENfiALi S h e ik h  M i i n z a y  AJi v. M a tiu U a h  distin eu islied .
F arida

B i j o y  M a d h u h  G h o io c lh i ir y  y . C h a n d ra  N a th  C h u c k e r -  
.BanCHHA- I j y t t y  (3), follow ed.iviuHr

1'anigrahi. P a n s u r a m  R a i  v . S h iv a ja t a n  U p a d h y a  (4 ), r e f e r r e d  to .

The facts of the case material to this report are 
stated ill the judgment of Courtney Terrell, C. J.

Nobody appeared for or against the reference.
C o u r t n e y  T e r r e l l ,  C.J.— This case has been 

referred to a Bench by Mr. Justice Macpherson. It 
is a reference to the High Court by the Sessions Judge 
of Cuttack who recommends that an order of attach
ment made by the Subdivisional Magistrate under 
section 146 of the Code of Criminal Procedure may 
be set aside and the case remanded for re-trial.

The order-sheet of the Subdivisional Magistrate 
shows that, on the 10th November, 1928, he received 
a police report that a breach of the peace was likely 
to occur concerning an area of some twelve acres in 
mouza Panisiali upon which paddy was growing, 
there being two rival claimants. He called for a 
further report which/when furnished on the 22nd, 
left it in doubt which party had grown the standing 
crop. The first party had got delivery of possession 
ifrom the Court in 1926 but in 1927 the second party 
had cultivated it and had cut the crop. The Magis
trate served notice under section 144 on the first party 
not to interfere with the harvesting by the second 
party. On the 26th November the first party showed 
cause. The Magistrate directed proceedings under 
section 145 and attached the land and the crops direct
ing the police to effect the harvesting and fixed the 
18th December for the written statements. On that 
date he granted further time until the 16th January,

(r) (1912) I. Ev 40̂^
(2) {1908} 12 Cal W. N. 806.
(3) (1909) 14 Oal. W . N. 80.
(4) (1922) 3 Pat. L. T. 4S4.
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1929, for the written statements wliicli were duly filed
on that day when the Magistrate fixed the hearing of bengam
evidence for February 4th and sinnmoned the wit- I’awda
nesses for that date. Neither party appeared on the
4th and the Magistrate stating that he was unable to
find who was in possession made the order under Panigsahi.
section 146 complained of. OGijp.'rNEv

The order ŵ as perfectly right. If the parties 
refused, after ample time had been given them, to 
adduce evidence, the Magistrate was not bound to 
make an enquiry on his own account. He is entitled 
to act on his apprehension of a breach of the peace 
founded on the police report. I f the proceedings had 
been initiated by one of the parties and if neither 
party had appeared at the hearing, the matter would 
have been on a different footing. The Sessions Judge 
mentions the case of Pmisuram Rai v. Shivajatan 
Ufcidhya (1). This case is very badly reported and 
there is no adequate statement of the facts upon which 
the decision was based.

In Bijoy Madhiih Chowdhiiry r. CJiandra Natli 
Chuckerbutty a similar order was made. The 
parties did not file written statements and prayed for 
a local inves^gation which was refused. Neither aide 
produced evidence and after delay the Magistrate 
made the order which was approved by the High 
Court. The case o f  Sheikh Mamar AM v. MatiuUdfii^ 
is clearly distinguishable f  rom this one because in that 
case the Magistrate gave the parties no time to pro
duce evidence; in other words, he did not conduct the 
enquiry under section 145 in a proper manner.

I do not agree -̂ d̂th the reasoning of the Court in 
Sheobalak Bai 'V, BMgwat P^m I can find no
obligation imposed by section 146 on the Magistrate

(1) fl922) 3 Eat. L. T. 434.
(2) (1959) 14 Gal. AV. N. 80.
(8) (1908) 12 Cai. W . N. 897.
(4) (1912) I . L. R. 40 Gal. 105.
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1929. to make independent enquiry if the parties, having
been given adequate opportunity, decline to adduce 

"i'Ipjda evidence as to possession, The Magistrate is then
entitled to fall back on such information as he may 

before him which would make him apprehensive 
Paniokahi. of a breach of the peace. In the absence of material
couETNEY which ivould enable him to protect the possession of 
TmjELL, Qj, other of the parties he must attach the property.

I would reject the reference.
R o w l a n d ,  J.—I agree.
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July\ 23.

eE¥iSi©MAL CRIMINAL.

Î 2̂9 B efore Terrell, C. J. and Roivland, J.

M A L T I J  Ct O P E

V.

K I N G - - E M P E E O R .^

C o d e  o f  G r im in a l  P r o c e d u r e ,  1 8 9 8  ( A c t  V  o f  1 8 9 8 ) ,  
s e c t i o n s  2 2 1 , 2 3 3 , 2 3 4 ,  2 3 5 , 2 3 6 ,  2 3 7 ,  2 3 8 ,  2 3 9  an d  5 3 7 —  
c h a r g e  o f  r i o t i n g — s p e c i f i c  a c t s  of v i o l e n e c — c h a r g e  a g a in s t  
s o m e  o f  t h e  a e c u s e d -— c o n v i c t i o n  o f  o t h e r s  f^ r  in d tiv id u a l  
a s s a u l t s ,  l e g a l i t y  o f — P e f u d  C o d e ,  1 8 6 0  ( A c t  X L V  o f  1 8 6 0 ) ,  
s e c t i o n  14:1.

W h e r e , in  a tr ia l fo r  offen ces u n d er se c tio n  1 4 7  fo r  
riotino- w ith  th e  c o m m o n  o b je ct o f a ssa u ltin g  c e rta in  p e r so n s , 
specific a c ts  o f  v io le n c e  are ch a rg ed  a g a in st so m e  o f : th e  
accused p erson s b u t n o t  a g a in st o th e r s , th e  la tte r  m a y  
n everth eless b e  co n v ic te d  in  resp ect o f  a ssa u lts  p ro ved  to  
h a v e  b e e n  c o m m itte d  b y  th e m  o n  p erso n s  referred  to  in  th e  
sta te m e n t o f  th e  c o m m o n  o b je c t  even  th o u g h  th e  c h a rg e  o f  
rio tin g  fa ils , p rovid ed  th e  cou rt is satisfied  th a t  th e y  h a v e  
not: b een  m is le d  in  th e ir  d efe n c e .

Revision no. 296 of 1929, from an order of E. B. Beevor, 
Esn., t.c.s., Additional Sessions Judge of Patna, dated tlie 15th March, 
1929, affirming the order of Munshi Kamla Prasad, Assistant Bessiqris 
Judga ; of Patna, dated the 7th : January, 1929v


