
__mortgagee.’ ’ So it is obvious that the ground of the
Dubraj decision in Gohinda Nath Shalia GhoiodJiiiry v. Surja 
Mahto Kanta Lahiri (i) is that the plaintiffs were claiming 
lIlji through the dispossessed putnidar and darputnidar.
BahIi. In my opinion the view taken in the Bombay case

B a s , j .  I have iust referred to ought to be followed
' ■' ‘ by US.

I would therefore allow the appeal, set aside 
the judgment and the decree passed by the Court below 
and give the plaintiffs a decree in terms of prayer
(a) in the plaint. They Avill be entitled to their costs
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throughout.
J a m e s ,  J .— I agree.

A'pfeal allowed.

APPELLATE CIVIL.

B e f o r e  K i i h o a n t  S a h a y  a n d  M a c p l i e r s o n ,  J J .  

M U N I  L A L  J H A

N A T H  S A H A Y  S I N G H .*

L i m i t a t i o n — B e n g a l  T e n a y ic y  A c t ,  1 Q 8 5 , S c h e d u l e  I I I ,  
a r t i c l e  3-— d i s p o s s e s s io n  o f  t h e  p l a in t i f f  o r  o f  a p e r s o ? i  t h r o u g h  
w h o m  h e  claim .s-— H i n d u  w id o iv ,  d i s p o s s e s s i o n  o f — r e v e r s i o n e r ,  
s u i t  h y — a r t i c l e  d y  a p p U c a h i l i ty  o f — L i m i t a t i o n  A c t ,  1 9 0 8  ( .4 ct  
I X  o f  1 9 0 8 ) , S c h e d u l e  I ,  a r t i c l e  1 4 1 ,  l o h e t h e r  a p p l i c a h l e .

A rtic le  3 , S ch e d u le  I I I ,  B e n g a l  T e n a n c y  A c t , 1 8 8 5 ,  
p iw i d e s  for a suit to  recover p o sse ssio n  o f la n d  c la im e d  by  
th e  p la in tiff as a ra iya t or an  u n d er -ra iy a t an d  th e  p eriod  o f  
lim ita tio n  is  tw o  years fro m  th e  d ate  o f  d isp o sse ssio n .

*Sec6nd Appeal no. 908 of 1926, from a decision of Babu Eamala 
Prasad, Suborditiate: Judge, 1st Court, Muzaffarpur,' dated the 31st 
Maxell, 1926, afBrmieg a decision of M. Kabiruddin Ahmad, Additibllal 
Muusif of MuzaSarpur, dated the 13th August, 1925.

(X) (1899) I . L. B . 26 Gal. 460.



Held, that the word, “  disposseasioii ”  in artiele 3 refers -̂ 929,
to  the d isp o sse ssio n  o f th e  p la in tiff  o r  o f  a p e r s o n  th ro u g h
wliom the plaintiff claims. jha.

Therefore, a Buit by a Hir'dii reversioner for possession of 
raiyati 1.and on the death of tiie widow who was dispossessed Sahai
b y  th e  lan d lord  ■■ is  n ot go v e rn e d  b y  A r tic le  3 . Sin g h .

H eld , further, that such a suit is governed by Article 1 4 1 ,  
Limitation Act, 1 9 0 S , and tlie peiiod of limitation is twelve 
years from the death of the widow.

Musammat Gag go Bed v, Vtsava Lai (i) and Bmichordas 
Vandravandas v. Parvatibai (-), followed.

D e o  Namyan SaJni v. Ramanand Salm (3), not followed.

VaitliiaJinga Mudaliar v. Srira,ngatdi Anni (4), referred to.

Appeal by the plaintiff.
The facts of the case material to this report are 

stated in the judgment of Kiilwant Sahay  ̂ J.
B. P. Varma, for the appellant.

K. H’usnadn, Syeel Izliar Hussain ,a,nd: J. :F, 
for the respondents.

K u l w a w t  S A im y , J.~Tliis is an appeal by the 
piaintiS and it arises out of a'suit for possession of 
is  kathas of land which formed part of an occnpancy 
holding of one :ifiikiim Jha:. Hiilmm Jha died leaving , 
a widow, Lalitman, who remained in possession of 
Hiifcimi Jha’s property for life. She died in 1920, 
and the plaintiff claims as one of the reversionary 
heirs o f Hiikimi. Jha. The plaintiff’ s case is that he 
and :his two brothers took possession o f all the; 
properties o f Hukiim Jha on the ;death;oftalitnian, 
that there was: a partition ainongst the ipi  ̂ ;
his brothers, and that by that partition the disputed

(1) (1929) 83 Cal. W . OsT. 809, P. 0 .
(2) (1899) I. L . R. 23 Bom; 725, P. C.
(3) (1921) 63 Ind.Gas. 211^  ̂ : V,
(4) (1925) I. L . B. 48 Maa. 883, P. 0 ,

V O L .  I S . l  P A T N A  S E R IE S .  635



1929.__ 12 kathas of land fell to the share of the plaintiff.
MfNi Lal His case is that he was dispossessed from this 12 

jh a .  kafchas of land by the defendant no. 1 who is a 
Nath thicadar of the village holding under the proprietor. 
Sahay The dispossession was alleged to have taken place in 
Singh. November, 1923. The material defence of the 

Kui.want defendant no. 1, who was the real contesting defendant 
Sam AY, J. in the suit with which we are concerned in the present 

appeal was that the suit was barred by limitation both 
under the Indian Limitation Act and also b}̂  the 
special limitation under the Bengal Tenancy Act. 
His case was that Lalitman, the widow, had been 
dispossessed more than twelve years before the suit 
and that, therefore, the claim of the plaintiff was 
barred. The Munsif held that the plaintiff's suit 
was barred by twelve years’ limitation and also by 
two years’ limitation under the Bengal Tenancy Act. 
The learned Subordinate Judge has found that the 
Article of the Indian Limitation Act applicable to 
the present case was Article 141 and that the 
plaintiff’s srit would be within the period of limita
tion as it was instituted within twelve years from 
the death of the widow; but lie held that Article 141 
would apply provided Article 3 of Schedule III  of the 
Bengal Tenancy Act did not apply. He was of 
opinion that Article 3 of Schedule III  of the Bengal 
Tenancy Act did apply, and as he found that Lalitman 
had been dispossessed at least in 1912, if not earlier, 
and that since then Lalitman or the plaintiff had 
never been in possession of the holding, the suit was 
barred under Article 3, and he accordingly dismissed 

. the suit.
The sole question for consideration in the present 

appeal, therefore, is whether the suit is barred by 
Article 3, Schedule III, Bengal Tenancy Act. There 
is no question as regards the title of the plaintiff 
in asmuch as the learned Subordinate Judge has 
found that He is the reversionary heit of Huktim Jha 
and he has title to the property in dispute.
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Article 3, Scliedule III, Bengal Tenancy Act, 
provides for a suit to recover possession of land claimed mcn. Lad 
by the plaintiff as a raiyat or an luider-raiyat, and Jha 
the period of limitation is two years from the date of 
dispossession. The learned Subordinate Judge holds sahay 
that SrsGH.

•• in a case like tlie present vvhera a Hindu widow who was in 
possession of her husband’s estate which comprised a holding was ay, J. 
dispossessed therefrom by the landlord, tliat dispossession would avail 
as against the reversioner, and therefore the dispossession ia this 
Article may refer to the dispossession of Musamrnat Lalitman.”

I am of opinion that the word dispossession in Article 
3, Schedule III of the Bengal Tenancy Act must refer 
to the dispossession of the plaintiff or of a person 
through whom the plaintiff claims. In the present 
case the dispossession was of a Hindu widow and the 
plaintiff does not claim through that widow. The 
plaintiff claims through the last male owner, namely, 
the husband of the widow, and the dispossession of 
the widow  ̂ cannot affect the right o f the plaintiff.
Article 3 does not, in my opinion, in any way control 
the provision of Article 141 o f the Schedule to the 
Indian Limitation Act which provides for a suit for 
possession of immoveable property on the death of a 
Hindu or Muhammadan female, for which the period 
of limitation is twelve years from the date when the 
female dies. In the latest Privy Council decision in 
Musammat Gaggo Bai y, Utmm Lai (i) it has been 
held that the reversionary heir is entitled under Article 
141 of the Indian Limitation Act to twelve years from 
the wido-w's death for a suit to recover possession of 
immoveable property where there has been no decree 
against the Hindu wddow or other act in the law in 
the widow’s lifetime depriving the reversionary heir 
of the right to possession of the property on the 
widow’s death, and that adverse possession for over 
twelve years against the widow is not such an act as 
affects the reversioner’s rightv It is true that the
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__Special limitation under Article 3, Schedule I II  of
Munt Lal Bengal Tenancy Act Avas not under consideration 

Jha in that case; but the law laid down therein is applica-
N\th position of the landlord who remains in
SiHAY possession of a holding on dispossessing a Hindu 
S in gh , widow is no better than that of a person claiming the

F.nwANT M ding by right of adverse possession. It was held 
Sahay, j. in Runchordas Yanclravandas v. Parvatibai (i) that 

section 28 of the Indian Limitation Act as to the 
extinction of a right by the effect of limitation run
ning against the widow would not be applicable to 
the reversioner whose right was not derived from 
or through the widow but was derived through her 
husband on the death of the widow. In Musammat 
Gag go Bai y .  Utsava Led (2) -just referred to, it was 
held by their Lordships of the Privy Council that the
subsequent decision of the Judicial Committee in
Vaithialinga Mudaliar v. Srirangath Anni î ) was not 
in conflict with the decision of the Judicial Committee 
in Runchordas Vandravandas v. Parvatibai P). As 
I have observed above, Article 3, Schedule III of the 
Bengal Tenancy Act refers to the dispossession of the 
plaintiff, or of a person through -whom the plaintiff 
claims. In the present case the plaintiff does not 
claim through Lalitman who was the person dis
possessed by the landlord and, therefore, Article 3 
does not apply to the present case.

Reference has been made by the learned Advocate 
for the respondents to Deo Namya7i SaMi y .  Rama- 
nand Saliu where it was held by a single Judge of 
this Court that in the case of abandonment of a hold
ing by a Hindu widow the special period o f limitation 
provided by Article 3, Schedule III  of the Bengal 
Tenancy Act would apply to a suit by a Hindu 
reversioner after the death of the widow; but in view

(1) ^1899) L  L . E . 23 Bom. 725, P. C.
(2) (1929) 33 Gal. vW. N. 809, P. 0.
(3) (1925) I . li . ;E. 48 Mad. 883, P.. 0 .

(1921) 63 Ind/ Gas. 211, >
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1929.of the latest pronouncement of the Judicial Committee 
of the Privy Council in Musmnmat Gag go Bai v. munj
Utsava Lai (i) it is clear that this view cannot be 
supported. The learned Subordinate Judge has held 
that if Article 3 of Schedule III of the Bengal sahay
Tenancy Act does not apply, then the suit is not Singb, 
barred by limitation as it was brought within twelve i<rit.wANT 
3-ears of the death of the widow under Article 141 of J-
the Indian Limitation Act.

The result, therefore, is that the decision of the 
learned Subordinate Judge will be set aside and the 
suit will be decreed with co.sts throughout.

M a c p h e e s o n , J.—I a gree .

A ffea l alloived.
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GHiiVliMAL REFERENCE.

Before  Terrell ,  C.J. and Rowland.  J.

B E N G A I i l  P A R I D A  1929.
. :■ 20.

' B A J T C H H A N I D H I  P A N I G R A H L *

C o d e  o f  C r i m i n a l  P m c e d w e ,  1S{?8 { A c t  V  o f  3 8 9 8 ) s e c t i o n s  
1 4 5  a n d  1 4 : ( ^ P r o c e e d m g s  in i t i a t e d  o n  p o l i c e  r e p o r t — a im t t c n  
s t a t e m e n t s  f i l e d — n o  e m d e n c e  a d d u c e d -— a t t a c h m e n t  o f  s u h je c t -  
m a t t e r  o f  d i s p u t e .

W h e r e  a m a g is tr a te  in itia tes  p ro ce efiin gs u n d er seetiaii 
14:5 o f  t h e  C ode o f  C r im in a l P ro c e d u r e , on  th e  s tr e n g th  o f  
a p o lice  report;, an d  b o th  pai'ties filed  v /ritceti s ta te m e n ts  b u t  
n eith er p a r ty  ad d u ced  e v id e n c e ; altlioii^^li jiiven  311, oxjportiiiiity  
to  do s o . nrul th e  ri!a.<fiF.tratc Vvas u n a b le  to  d e te r m in e  w h o  
w a s in  p o sse ssio n  w h e n  th e  prOceeding.s w ere  in it ia te d , h e  is  
e n titled  to  a tta ch  th.e su b je c t-m a tte r  o f  th e  d is])u te  u n d er  
se'etion 1 4 6 . ■ ■

: *Crmunal RGference no. 38. of 1929, made ]iv I>. E . Reuben, Esq., 
I.C.S., Sessions Judge o f  Cnttaek, in hia letter ‘ no. 779-Gr., dated tlae 
16th May, 1929.

(1) (1929) S3 C a l. W . N ;  809, P . C.


