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APPELLATE CIVIL.

Before Das and Kulwant Sahay, J4J.
.~ GULEY KUNJRA
.
IMAM ALIL*

Bengal Tenancy Act, 1885 (det VIIL of 1885), scction 48,
scope of—raiyat and under-raiyat, lands Theld by, not
co-cxtensive—section 48, whether applies.

1429,

Section 48, Bengal Tenancy Act, 1835, provides :

*“ The landlord of an underreivat holding at a money-rent shall
not be entitled tc recover rent exceeding the rent which he himself
pa*‘g by more than the following percentage of the same (namely) —

(o) when the rent payable by the under-raiyat is payable under
s registered lease of agreement—fifty per cent.; and

{h} in any other case—twenty-five per cent ',

Held, that section 48 applies even to cases where the
lands held by the under-raiyat and his landlord are not co-
extensive, that is, where the under-raivat holds a portion of
the land comprised in the holding of the raiyat.

Where; t-herefore, the lands let out to the under-raivit

under an unregistered kabulivat was only a portion of the
lands held by the raiyat under the superior landlord,

Held, that the raivat was not entitled to recover more
than twenty-five per cent. of the rent which he himself had
to pay to the superior landlord.

Natibulle dAkanda v. Badi (1) and Srijen Gazi v.: Abdul
Sattar (2), followed.

Nim Chand Saha v. Joy Chandra Nath (3). not followed. -

*Second  Appeal no. 1417 of 1926, from a decision of Babu Nub
Bihari  Chatterji, ~Subordinate Judge = of - Shahabad, dated - the
1st” Septerber, 1926, affirming a decision of Babu Umeshwar “Prasad,
9nd" Additional  Munsif of Auah dated “the - 80th  November, 1925.

{1y (1917 42 Ind. Cas. 243.

(2) (1928) 32 Cal.  W. N. 1050

(8) (1912) I, 1. B, 59 Cal. 839.
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Appeal by. the defendants.

The facts of the case material to this report are
stated in the judgment of Kulwant Sahay, J.

Sambhy Saran, for the appellants. -
Syed Nuruddin, for the respondents.

KuLwant Saray, J.——The only point argued in this
appeal is whether the plaintiffs are entitled to realize
rent from the defendants in excess of 25 per cent.
of the rent which the plaintiffs themselves pay to their
landlord. The suit was for ejectment of the defendants
from the land in dispute and for recovery of arrears
of rent and for mesne-profits on the allegation that
the land in dispute was the holding of one Ahdulla
Kunjra who died leaving his mother and his wife and
a daughter, Musammat Sharifan. He had also left

‘a son who died and whose interest was inherited by

his mother and his sister. The plaintiffs’ case'is that
the mother and the widow of Ahdulla made a gift of
all the properties inherited by them from Abdulla -
Kunjra in favour of Musammat Sharifan, that on the
death of Musammat Sharifan the plamt]ff no. 2, who
is her daughter, inherited the property, and that the

’ defendants were in possession of the land in dispute

by virtue of a settlement as under-raiyat under a
kabuliyat, dated the 2nd of March, 1921, at an annual
rental of Rs. 49 for a term of three years 1329-31 F.S.

The defendants, however, had during the survey
proceedings denied the title of the plaintiffs and had
set up a title of their own. The plaintiffs, therefore,

brought the suit for declaration of their title and for

e]ectment of the defendants and for recovery of
arrears of rent as well as mesne-profits for the period
after the expiry of the term of the kabuliyat. The
defence was that the land formed a part of the

~defendants’ holding and they were not holding the

land under the kabuliyat set up by the plaintiffs. Both
the courts below have found that the plaintiffs have a
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subsisting title as raivats of the land.in dispute and
that the defendants are under-raiyats under tl}em.
Both the courts helow have rejected the claim for aject-
ment for want of notice under section 49 of the Bengal
Tenancy Act and they have made a decree for arrears
of rent and for mesne-profits on the annval rental
reserved in the kabuliyat. :

The point for eonsideration in this appeal by the
defendants is whether the plaintiffs are entitled to
realize rent in excess of 23 per cent. of the rent they
themselves paid to their superior landlord. Section
48 of the Bengal Tenancy Act provides:

. The landlord of an under-raivat holding at = money-rent shall
not be entitled to recover rent exceeding the rent which he himself
pays by more than the following percentage of the same (namely):—

{a) when the rent payable by the under-taiyat is payable under
a registered lease or agreement—fifty per cent.; and

(by in any other case—twenty-five per rent.”

In the present case thé kabulivat was not registered.
Therefore, it is contended that that the plaintifis
cannot recover more than 25 per cent. of the rent which
they themselves pav. The learned Subordinate Judge
has relied upon Nim Chand Saha v. Joy ¢handra
Nath (1), .where 1t was held that section 48 of the
Bengal Tenancy Aect applies to cases in which the
land held by the raivat is co-extensive with the land
held by the under-raivat. In the present case the
learned Subordinate Judge has found that the land
held by the raiyats, viz., the plaintiffs was 16 kathas
out of which only 10 kathas had been let out to the
defendants and that as the lands let. out were not
co-extensive with the lands held by the plaintiffs
section 48 did not apply. 1t is contended before us
that the decision in Nim Chand Saha v. Joy Chandra
Nath (1) is not correct. The correctness of this ceci-
sion was doubted in two cases in the Caleutta High

(1) (1912) T. T.. R. 80 Cal. 830,

1925,
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Court. In Natibulle Akanda v. Badi (1), Teunon
and Shamsul Huda, JJ., observed that to hold that
section 48 applies and can he applied only where the
whole of the raiyat’s holding is sublet would be to
defeat the policy and intention of the Leglq}ature
In Srijan Gazi v. Abdul Sattar (2), Rankin, C.J.,
dealing with the decision in Nim Chand Saha v. J oy
Chandra Nath (%) where it was held that section 48
applies to cases in which the land held by the raiyat
is co-extensive with the land held by the under-raiyat,
referred to the decision of Teunon and Shamsul
Huda, JJ., in Natibuwlla Akanda v. Badi (1) and
observed as follows: ‘° There the learned Judges
pointed out that the decision of Mr. Justice
Harington and Mr. Justice Mookerjee in Nim Chand
Saha v. Joy Chandra Nath (%) was perfectly right if
it was understood with reference to the facts with
which they had to deal, but that, if it was taken that
only where the two plot% were &bsolutelv co-extensive
was the section to be applied at all, that would be
a consideration which would defeat the policy of the
Legislature ”’ and the learned Chief Justice observed :
«1 agree enmrely with the judgment which was given
therein,” i.e., in Natibulla A kanda v. Badi(1).

Having regard to the wording of the section there
seems hardly anv justification for holding that the
section would apply only in cages where the lands held
by the raivat and by the under-raiyat are co-extensive.
All that the section provides is that the raivat cannot
recover from his under-raivat a rent exceading 50 per
cent. or 25 per cent. of the rent which he himeelf pays
to his landlord and, in my opinion, this is the only
restriction which is  placed upon the right of the
raivat to recover the rent from his under-raiyat.
Even in cases where the lands are not co-extensive,

(1) (1917) 42 Ind. Cas, 243.
(2) (1928) 82 Cal. W. N. 1050.
(8) (1912) . L. R. 39 (lsl. 839.
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that is, where the under-raiyat holds a portion of the
land comprlsed n the holding of the raiyat, the
restriction placed by section 4Q is that he cannot
recover more than 50 per cent or 25 per cent., as the
case may be, of the rent which he himself pays to his
landlord. On =a censideration of the terms of the
section I would hold that even in cases where the
lands are not co-extensive the raiyat is precluded from
realising more than 30 or 25 per cent., as the case may
be, from his under- raivat. In the present case,
therefore, the plaintiffs cannot recover more than 25
per cent. of the rent which ther themselves pay to
their landlord. There is nothing either in the plead-
ings of the parties or in the wdgmentv of the two
courts to indicate the amount of vent which the
plaintiffs pay for their holding to their landlord. The
decision of the learned Subordinate Judge on this
point must, therefore, he set aside and the case
remanded to him for a ﬁltdlnﬂ as regards the amount
of rent payable by the pla,lntlﬁs to their landlord in
respect of the holding, a part of which had been let
out to the defenda.nts, and to make a deacree for rent
in favour of the pla111t1ff° for a sum not exceeding

25 per cent. of the rent which they themselves pay

to their landlord. In other respects the decree of the
learned Subordinate Judge will stand.

There will be no order for costs in this appeal
inasmuch as the title of the plaintiffs as found by the
Subordinate Judge has not heen challenged, and the
question as regardq the amount of rent recoverable
by the plaintifis does not appear to have been raised
either in the written statement or during the trial of
the case before the Munsif.

Das, J.—I agree.

Appeal allowed.

Case remanded.
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