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C o d e  o f  C w i l  P r o c e d u r e ,  1 9 0 8  V  o f  .1 9 0 8 ), )^ ection  
1 1 0 — m o r t g a g e  d e c r e e  h y  S u h o r d in a t e  J u d g e — in t f ' r c s t  
p e n d e n t e  l i f e  r e f u s e d — d e f e n d a n t s '  a p p e a l  t o  H i g h  C o u r t  d i s 
m i s s e d — p la in t i f f s  ’ c r o s s - a p p e a l  d e c r e e d — i n t e r e s t  a l io  w e d —  
d e c r e e , w h e t J i . e r  o n e  o f  a f f i r m a n c e — d e f e n d a n t ,  w h e t h e r  
e n t i t l e d  t o  a p p e a l  t o  H i s  M a j e s t y - i n - C o u n c i l — a p p e a l ,  w h e t h e r  
w o u ld  b e  l i m i t e d  t o  t h e  q u e s t i o n  o f  i n t e r e s t  o n l y .

P la in lifiS  o b ta in e d  a m o rtg a ^ ’e d ecree in th e  C o u rt o f  th e  
S u b o rd in a te  J u d g e , bn t th e ir  c la im  to  in te r e st p e n d e n te  Jite 
w a s  d isa llo w ed .- T h e  d e fe n d a n ts  ap p ea led  to  th e  H i g h  C o u rt  
w h ile  th e  p la in tiffs  p re ferred  a cro ss -a p p e a l in  re sp ec t to  
in te re st p e n d e n te  lite . T h e  d e fe n d a n ts ’ a p p ea l w a s  d ism isse d  
w h ile  th e  p la in tiffs ’ c ro ss -a p p e a l w as a llo w e d , th e  d ec ree  o f  

H lie  H ig h  C ou rt b e in g  in  th e  fo llo w in g  te r m s  :—

“ Ihe (leoree of the Court below be modified to tliis exteiife that 
interest at the bond rate shall run on the prmejpal up to the expiry 
I'l' the jieriot] of "race.'’

T h e  d e fe n d a n ts  ap p lied  fo r  lea ve  to  ap p ea l to  H i s  ^ la je s t y -  
in -C o n n c il. T h e  v a lu e  o f th e  s u b je c t-m a tte r  o f  th e  su it an d  
th e  appeal w a s  ab ove  ten  th o u s a n d  ru p ees.

H e l d ,  th a t th e  decree o f  th e  H i g h  C o u rt w as n o t o n e  
“  a ffirm in g  th e  d ecision  o f  th e  cou rt im m e d ia te ly  b e lo w  ” . 
w ith in  th e  m e a n in g  o f se ctio n  1 1 0  o f th e  C o d e  o f  C iy il P r o c e 
d u re , 1 9 0 8 , an d  th a t , th e r e fo r e , th e  a p p lic a n ts  w e r e , as o f  
r ig h t , en titled  to  ap p ea l to  H i s  M a ie s t y -in -C o u n c il .

H e l d ,  fu r th e r , th a t th e  ap p ea l could  n ot b e  l im ite d  to  
th e  q u e stio n  o f  in te r e st o n ly , u p o n  w h ic h  p o in t th e r e  w a s  
v a r ia tio n  in  th e  d ec ree , b u t th a t th e  a p p lic a n ts  w ere  e n tit le d  
to  ap p eal fro m  th e  en tire  d ec ree .

: , Appeal no, IT cf Jn th^ matter ofj
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B lia g i r a n  S h u f l i  y .  B J ia w a m  D a s  l U i a g w a i i  D a s  C*-), S y c d  
A U  Z a m i n  v . N a iv a b  S y e d  M o h (u n n ia ( ]  A k h a r  A U  K h m i  ( - ) ,  
A j in a p u n ia b a i  r .  R u p r a o  , followed.

R a ja  S r e e  N a fJ i R o i j  B a h a d u r  v . T h e  S e c r e t a r y  o f  S t a t e  
f o r  I n d i a  in  C o u n c i l  (4 ) , B h a g i c a t  S i n g h  v . J a i  R a m  (5 ) ,  
K a m a l  N a t h  v . B itJ n d  D a s  (^), C lia i t a n y u  C h a r a n  S e t  v . 
M o h a m c d  Y u s u f  i "K  X a r e u d f a  Ia iI  D a s  C h o u d h i t r y  v . 
G o p e n d r a  L a i  D a s  M a h a d e o  L a i  M a r u )a r i  v . R a i  B a h a d v r  
D a l ip  N a r a y a n  S iin jh -  K h a ja  M o h u f n m a d  T a h a r a k  A l l  
K h a n  a lia s  A m i r  X a ir a J j  v. R a i  D a l ip  N a ra ija r i  S iiin li  
B a h a d u r  (^0). refeiTed to.

This was an application for leave to appeal to 
TTis Majestx’ -in-Coniic'il by the defendants 2nd ]3arty. 
They are sons of Thakiir Baijnath Singh, who was 
defendant 1st party in the suit.

The plaintiffs obtained a mortgage decree on the
30th June. 1925, against Tliakur Baijnath Singh, 
defenda.nC 1st party, and his sons the applicants, as 
defendants 2nd party, and all of them preferred an 
appeal to the High Conrt (First Appeal no, 2 of 
1926). Thaknr Baijnath Singh died during the 
pendency of the appeal, and the applicants his sons, 
being already on the record, were substituted in his

1929.

The plaintiffs brought
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a suit to enforce a 
mortgage, dated the I7th of April, 1914, execnted 
by the defendant, Thakur Baijnath Singh, for a con
sideration of Rs. 19,890 due on three previous bonds,
namely. (?) a bond of 7th of Deceniher, 1898, for
Rs. 6,000 with interest at 7  ̂ per cent, compoundable 
annually ; {S) a simple mortgage bond, dated the 27tli

; t l )  I. L. R. 43 All. 223. \
. (2) (1928) 9 Pat. L. T. 7ai. ,

(S) iHt24Vl. L . B. 51 Cal. 969. P. C.
(4i 8 ,Cat:::W. K. 204,:
/S) (Mlf)) 26 Jml. Gas. 402. : ■
C6) (1922) I . L . R. 44 All.: 200. 
l'7) (192lV 84 Cal. L . J. 299. : 
tS) (1926-27) Cal. W .i ^ ,  572.

: (0) (1928) 9 Pat. L. T. 393.
(10) (1927) 108 Ind. Cas., 703,



of February, 1910, for Rs. 500 witli interest at the 
Thakuk rate of 24 per cent, compoinidable anniiaiiy; and 
peaI id  ̂ dated the 17th of May, 1910, for Rs. 1,900 
Singh with interest at 21 per cent, compoiindable annually. 

AGARNATH thcse bonds was executed by Poshan Singh,
Peasad father of Baijnath Singh and grand-father of the 
Sin g h , other defendants. The second and the third bonds 

were executed by Thakur Baijnath Singh. The 
interest stipulated for in the bond in suit was at the 
rate of 9 annas per cent, per mensem or Rs. 6-12-0 
per cent, per annum with annual rests. The plaintiffs 
claimed;

Rs. as. p.

19,890 0 (J ... on ace^nmt of priucipal,

11,797 0 ... f>ii account: of iutefesti up lo 22nd August,
1922.
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31,687 8 0 . ... Total.

They also claimed future interest at the rate men
tioned in the bond in suit till the date of realisation.

The defendant 1st party, Thakur Baijnath Singh, 
admitted his ha,ving executed the bond, but the other 
defendants denied knowledge of execution and pass
ing of consideration, or that they ŵ ere in any way 
benefited by the bond in suit or the previous Wids, 
All of them denied that there was any legal necessity 
to borrow money at such a high rate of interest and 
compound interest as mentioned in the aforesaid 
bonds and that the stipulation in respect thereof was 
penal and unconscionable and contrary to the inten
tion of the parties\and pleaded certain payments not 
having been credited. They also stated that the 
mortgaged property was an ancient ghatwali tenure 
and was inalienable, and the Ghatwal for the time 
being had no right to mortgage, alienate or in any 
way to incumber the tenure. Consequently, they 
urged the mortgage in question was illegal, iiivalid 
and no mortgage decree could be passed affecting it.
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The Subordinate Ji^dge overruled these conten- 
fcioRs and decided the issues arising out of them 
againsfc the . defendants and gave the plaintiffs a 
decree. for the amount claimed with costs, but 
disalknved interest after the institution of the suit.

The defendants preferred an appeal to the_High
Court, attacking the decree of the Subordinate Judge, 
particularly on three points, namely, (1) that the 
mortgaged property not a. mukarrari tenure as 
held by the Siiborclinate Judge, but was Kharagpur 
ghatwaii and was inalienable and that the Ghatwal 
had no right to mortgage or alienate it in any way, 
(;£*) that the three payments alleged by them should 
have been credited and (3) that the rate of interest 
and compound interest was high, penal, unconscion
able and without legal necessity and it should have 
been disallowed.

The plaintiffs preferred a cross-appeal as to the 
interest pendente lite amounting to Rs. 6,500, which 
was disallowed by the Court below and claimed that 
the interest at the bond rate till the period of grace 
and thereafter at the Court rate of sis per cent, per 
annum till realisation ought to be allowed and prayed 
that the decree of the Court below be modified 
accordingly.

The High Court by its decree, dated the 20th 
December, 1928, dismissed the defendants’ appeal, 
and decreed the plaintiffs’ cross-appeal directing that 
the decree of the Court below be modified to the 
extent that interest at the bond rate shall run on the 
principal up to the expiry of the period of grace. 
Against this decree; the defendants applied for leave 
to appeal;to Bis: Ma;]My-in-Council. ^

Ramlal D'Uti, for. the petitioners, argued that the 
decree was not a decree of affirmance and, therefore. 
the_ value of the suit being above Es. 10 ,000 , the 
petitioners were entitled to appeal to His Majesty-in- 
Council as of right. He referred to sections 109̂  and

1929.
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110 of the Code of Civil Prooediire, 1908, and cited 
Thakdr Bhagivan Singh v. Bhawmii Dfi>' BJinqwan Das (̂ ).
Jamuna

A", p. Jayaswal (with him J/igamath Prasad), 
for the opposite party, arsiied that the case of 
5  ̂ Singh v. Bhawani Da.̂  Bhagivan Das {̂ ) 

SisreK.̂  iiad no application. He drew the attention of the 
Court to Amia,purnahai v, Euprao (-) and contended 
that the portion of the decree of the lowei' court 
affirmed by the High Court cannot be the subject- 
matter of leave to appeal to the Privy Council. He 
then referred to Khaja Muhanwiad Taharak Alt 
Khan alias A niir Naiual) y. Rai Dalip Naraya-n Singh 
Bahadur {̂ ), Chaitariya Cha.ran Set v. Mohamed 
Yusuf {•̂) and Narmdra Lai Das Chowdhury v. 
Go'pendra Lol Das

Ramlal Dutt, in reply referred to the case of 
Syed AJi 7janiin v. Nawab Syfd M.ohamad Akhar Ali 
Khan (6).

Jw ALA P r a s a d  and R o w l a n d ,  JJ. (after stating 
the facts set out above proceeded to say as foIloAvs;)

The value of the subject-matter of the suit in the 
Court of first instance as well as that of the subject- 
matter in dispute on appeal to His Majesty-in- 
Council is undoubtedly above Es. 10,000. The 
amount of interest itself, which was the subject- 
matter of dispute between the parties both in the trial 
Court and in the High Court and that ‘which is 
involved in the proposed appeal to His Ma jesty-in- 

: Council, is over Rs. 10,000. The defendants will be 
entitled to obtain the leave to appeal a.sked for as a 
matter of right wdiether any substantial question of 
â̂ v is involved or not, provided that this Court did 

not affirm the decree of the first Court but varied it;
H) (1921) 1. L. R, 4:i Ail. 223.
C2) (19-24) I. L. B. 51 CaU 969.: ,

■ i!t) (1927) 103 Ind. Gas. 703.
(4) (1921) M  GaL L. I. 299.
(5) (1926-27) . 81:.CaL W . N . 572.
(6) (1928) 9 Pat. L. T. 781. •

5 6 2  T H E  I N D I A N  L A W  R E P O R T S ,  f v O L .  T X . ̂ L-
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Now, the Subordinate Judge while passing a 
decree in favour of the plaintiffs for the principal 
sum with interest and compound interest as claimed 
disallowed them interest for a certain period. The 
defendants being aggrieved by the entire decree 
appealed to this Court. Both parties ivere, however, 
aggrieved by the direction of the Subordinate Judge 
as to interest and both of them took objections to the 
directions regarding interest which affected them 
respectively and this Court disposed of the objections 
of both the parties in a single decree prepared by it, 
modifying the decree of the Subordinate Judge 
in favour of the plaintiffs and to the prejudice 
of the defendants. Thus, the decree of the Subordi
nate Judge as to interest was not affii’med but 
was modified and the decree of this Court sought to 
be appealed from is consequently a decree not of 
affirmance but of reversal of the decision of the 
Subordinate Judge on a substantial question of interest 
involved in the litigation. The decree of this Court 
may usefully be quoted here :

“ It is ordered tmd deereecl that this appeal be and the same is 
hereby dismissed with eosts and the cross-appeal be allowed, the decree 
ijf the Court below be inodified to tliis extent that interest at the bond 
rnte siiall nm on tlie principal up tn the expiry of the period of grace.”

Mr. Jayaswal on behalf of the respondents 
contends that inasmuch as the defendants’ appeal 
was dismissed and the decree of the Court below was 
affirmed so far as their appeal was concerned, the 
decree passed by this Court was a decree of affirmance 
and that the variation in the rate of interest made by 
this Court in the cross-appeal preferred by the 
plaintiffs would not change the character of the decree 
of this Court from that of affirmance to that of 
reversal or modification o f  the deG ision  of the Court 
below. Mr. Dutt; appearing on behalf of the 
applicants for leave to appeal to His Majesty-in- 
Council, disputes this eontentioB aiid urges that the 
decree of this Court has substantially' varied the 
decision of the Court below and has saddled his clients 
with a much larger amount of interest than what was

1929.
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1929. allowed by the Court below and that the decree of 
this Court as a whole must be deemed to be a decree 
of reversal of the decision of the Court below. At 
any rate, he contends that the partial variation of 
the decree of the Court below in such a substantial 
matter as the rate of interest goes to show that the 
decision of the Subordinate Judge was not affirmed 
in terms of section 110 of the Civil Procedure Code.

Both parties cited a number of authorities in 
support of their respective contentions: Raja Sree
Nath Roy Bahadur v. The Secretary of State for 
India in Council (i), Bhagwat Singh y .  Jai Ram (2), 
lia.mal 'Nath v. Bithal Das 0 ,  Bliagivcm Singh n. 
Bhawani Das Bhagwan Das(^), Chaitanya Charan Set 
v. Mohamed Yusuf (-j), Narendra Lai Das Chaudhury 
v. GojJendra Lai Das (̂ ), Mahadeo XaZ ALarwari v. 
Rai Bahadur Dalip Narayan Singh (̂ ), Syed Ali 
ZaminY. Nawab Syed Mohammad Akhar Ali Khan (̂ ‘), 
Khaja Mohaimnad Taharak Ali Khan v. Rai Dali/p 
Narayan Singh Bahadur (9) and Annapurnabai v. 
Ruprao (lo).
None of these cases is exactly on all fours with 
the present case. A  distinction, however, seems 
to be traceable between the cases where the modifica
tion by the decree of the High Court has been to the 
advantage or benefit of the applicant for leave to 
appeal to His Majesty and where the modification 
lias been to his prejudice.

The case in Bhagwan Singh v. Bhawani Das 
Bhagwan Das (̂ ) to some extent approaches the 
present case, where the modification affected the

(1) (1903-04) fi Cal. W . N. 2Q4.
(2) (1915) 26 Ind. Cas. 402.
(3) (1922) I.: L. n. 44 All. 200.
(4) (1921) I . L. R. 48 All. 223.
(5V (1921) M  CaL L. J.: 290.
(GV (1926-27) 31 Cal. W . N. 572. '
(7) (1928) 9 Pat. L. T. 393. ^
iS) (19281 0 Pat. L. T. 731.

, t?>) (1927) Ind. Gas. 703.
(10) (1924) I , L . R. 51 Cal. 969, P. G.
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amoiiJit of interest only and leave to appeal was 
granted- In the case of Annwpurmihcd v. Rwprao (i) 
the plaintiff soiiglit to recover possession of the 
property in dispute from the defendajits 1 and 2 upon 
the ground that he was adopted by the senior widow 
of one Shanker Eao Patel and that the defendant 
no. 2 was not the adopted son. Defendant no. 1 was 
the mother of defendant no. 2. The defendants 
resisted the plaintiff’s claim and denied the adoption 
set np by him. The Additional District Judge who 
tried the case held that the plaintiff’ s adoption was 
proved and gave him a decree for possession, but he 
directed that the plaintiff was bound to provide main
tenance for defendant no. 1 at the rate of Es. 800 
per annum making it a charge upon the estate. The 
Judicial Commissioner of Central Provinces modified 
the decree by increasing the maintenance from Rs. 800 
to Rs. 1,200 per annum. In all other respects the 
decree of the Additional District Judge was affirmed. 
The defendants applied for leave to appeal to the 
Privy Council, but the application was dismissed 
upon the ground that the decree of the first Court 
had been affirmed, except in respect of “  a small 
change ’ ’ in favour of one of the appellants and that 
no question of law was involved. On an application 
for special leave their Lordships of the Judicial Com
mittee allowed the leave. Lord Dunedin in making 
the order observed that “ In the opinion of their 
Lordships the contention of the petitioners’ Counsel 
as to the effect of section 110 of the Code is correct. 
They had therefore a right of a p p e a l . T h e  conten
tion of Sir George Lowndes, Counsel for the 
appellants, was that the appellate Court did not 
affirm the decree of the first Court but variM it aiid;, 
consequently^ it was not material under section 110 
whether any substantial quesfcxoii of law was involved. 
Of coiirse in that case special leave to appeal was 
limited to the: question o f maintenanee only, because 
Sir George Lowndes said that having regard to the 
concurrent finding the petitioners desired to appeal 
only with regard to the amount of maintenance,
“  ; :(1) (1924) I .  L .  R . 51 C a l7 9 6 9 ^  P . 0^
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1929. It is contended by Mr. Jayaswal that as the 
appeal in that case was limited to the question of 
maintena.iiee only iipon \diich pohit the learned Judi
cial Commissioner had varied the amount decreed 
by the Additional District Judge, the petitioners in 
this case should likewise be limited in their appeal 
to the question of interest only, upon which point 
alone there has been variance between the decree of 
this Court and that of the Court below, and that the 
petitioners have no right to obtain leave to appeal 
on other points involved in the case, as on those points 
the decree of this Court has affirmed the decision of 
the Court below. It seems to us that the leave in 
that case was limited not because in other respects 
the decree of the High Court had affirmed the decree 
of the Subordinate Court, but because Sir George 
Lowndes did not want to appeal on other points by 
reason of the concurrent findings of the Courts on 
those points. Therefore, I do not think that if leave 
has to be given it can be limited by us to the question 
of interest only. All that we have to see is whether 
in the circumstances of this case the decree of this 
Court is a decree of affirmance of the decision of the 
Court below, and it comes well within the principle 
laid down by Lord Dunedin when the decree of this 
Court expressly states that

“  the decree of tlie Court below be modified to this extent that 
interest at the bond rate shall nui on the prineipal up to the expiry 
ot the period of grao,e

Now a plain reading of the provision in section 
110 of the Civil Procedure Code would show that the 
leave to appeal cannot be withheld, unless it can be 
shewn that the decree or the final order appealed from 
affirms the decision of the Court immediately below 
passing such decree or order. The provision in the 
section distinctly says;

“ where the decree or final order appealed from afflrms the deeisiori 
<i{ thfi C'ourt immediately below, etc.”

A  decree which s-ubstantially alters the decree o f the 
Court below Gannot be said to be a decree affirming



that decision. In c?ases ^vliere the variation is of an

VOL. “I X . j  P a t n a  s e r i e s .  m

unsubstantial nature or of au incidental character thakuh
as in the case of costs, the Courts in India have held
that the decree passed is decree of affirmance. 
Limitations have been phiced iipoii the principle that *'■

.ill construing a decree as to whether it is one o f ■
affirmance or of reversal or variation one should look Singh.
to the siibstance of tlie decree and see what is the 
subject-matter of tl\e ;i].>i:seal to His Maiestv-in-
a  * *1 cs ‘ f'i  T • f-'A T  '  J 1 *" 0 P r a s a x >Council, bir (jeorge lAjiiiivin, L.J., in the case of and
Narendra Lai Dr?s Chandhury y . G o fe n c lra  Lai Das RowxAxn,
ChaMdhurii 0), wliile affirming that principle and / ’
stating that it has been. a(‘ted upon and should be
acted upon, says: “ I have, I confess, some doubt
as to whether in the end even that principle would be 
found to be in accordance witli tlie construction to be 
put upon section 110 but this Court and other High 
Courts have for many years acted upon that 
principle.’ " The learned Chief Justice, therefore, 
felt that the limitation placed upon the construction 
of the section is not in consonance with the language 
used in the statute. Das, J., in the case ot Byed Ali 
Zamin v. Naiî aJ? Syed MoJunii’mad A khar Ali Khan p), 
says: “  Sir Sultan Ahmad appearing on behalf of
the opposite party contends that the variation is 
entirely in favour of the appellant and that sucli 
variation as there is in the decree of this Court will 
not give Mm the right to appeal to His Majesty-in- 
Council, since the petitioner is really appealing from 
that portion of the decree of this Court which affirms 
the decree of the Court of first instance. I confess 
that on the words of the sta.tute the argument is 
wliolly inadmissible. All that we have to see under 
section 110 of the Code is whether ‘ the decree or final 
order appealed 'from affirms the decision of the Court 
immediately below.' I f it does, th ^  the applicant 
is not entitled to succeeci iinless he satisfies the Court 
that the appeal iiryolves some subs ta,ntial question of

~ 1 )  (i926-27)~ln"eal7w . :N. 572 (576).
(2) (1928) 9 Pat, L. T. 731 (733).



568 THE INDIAN LAAV REPORTS, ! V O L .  I X .

1929.

T h akur
J amuna
P rasad
Sin gh .
- 17.

J ag arnath  
- P kasad  

vSlNGH.

Jwala
P hasad

a n d

R o w lan d ,
JJ.

law; but in this case one lias only to read the two 
decrees, the one passed by the learned Subordinate 
Judge and the one passed by the High Court, to be 
satisfied that neither in point of form nor in substance 
can it be said that the decree appealed from affirms 
the decision of the learned Subordinate Judge.’ '

As stated in the passage quoted above, the decree 
of this Court varied the decision of the Court below 
in favour of the applicants for leave to appeal and 
that only with respect to a very small property and 
it was held that neither in point of form nor in 
substance the decree appealed from would be said to 
have affirmed the decision of the Court below. This 
is how Das, J. interpreted the decision of their 
Lordships of the Judicial Committee in Annainirnahai 
v. Ru'prao (i), for he says; “  The decision of the 
Judicial Committee in A nnaf iirncihai v. Rtqorao in 
my judgment concludes the matter.”

The present is a stronger case than that dealt 
with by Das, J., for here the decree of this Court 
has varied the decision of the Court below substan
tially to the prejudice of the applicants who seek to 
obtain leave to appeal to His Majesty.

Therefore, in consonance with the pronouncement 
of their Lordships of the Judicial Committee and in 
accordance with the language used in section 110 of 
the Civil Procedure Code, we hold that the applicants 
are entitled to the certificate prayed for, irrespective 
of whether any substantial question of law is involved 
or not. In this vieiv it becomes unnecessary to con
sider whether the appeal raises a.ny substantial 
question of lav/or not.

It seems to us, however, that the question as to 
whether the mortgaged property is ghatwali and 
inaliehahle is at least a point of law, as it depends 
upon the construction of the doGuments on the record.

(1) (1924) I .  I . .  R . 51 C al. 969, P . G.
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Tile application is allowed with costs, hearing 
fee three gold inohurs. Let a certificate issue that 
this case complies with the provisions of section 110 
of the Code of Civil Troce ’

R E V iS I O ^ A L  C I V I L .
B e f o r e  J w a la  P r a s a d  a n d  D h a iH e ,  J J .

D A M O D A E  J H A

V.
B A L D E O  P E A S A D .^ V

P r o v i n c i a l  S m a l l  C a u s e  C o u r t s  A c t ,  1 8 8 7  ( A c t  J X  o f  1 8 8 7 ) ,  
S c h e d u l e  1 1 ,  a r t i c l e  - 35  ( i t )— s u i t  h y  la n d lo r d  a g a i n s t  t e n a n t  
f o r  t h e  p r i c e  o f  h a m h o o s  u n l a w f u l l y  c u t ,  i c h e t l i e r  c o g n i z a h l f ,  
h y  a  C o u r t  o f  S m a l l  C a u s e s — a r t i c l e  3 5  ( i i ) , w h e t h  e r  a p p l i c a h l e .

A r tic le  35  ( i i ) ,  S c h e d u le  I I  o f  th e  P r o v in c ia l S m a ll  G a n se  
C o u rts  A c t ,  1 8 8 7 ,  d oes n ot b a r  th e  ju r isd ic tio n  o f a S m a ll  
C a u se  C o u rt J u d g e  to  tr y  a su it  b r o u g h t b y  a la n d lo rd  a g a in s t  
h is te n a n t  fo r  th e  re co very  o f th e  p ric e  o f  b a m b o o s  a lle g e d  
to h a v e  b e e n  u n la w fu lly  cu t an d  a p p ro p r ia ted  b y  th e  la t te r .

M i r z a  D i l b a f  H o s s a i n  y . S a d a r u d d m  C h o w d h u r y  (1 ), 
R a d h a  B a l l a b h  G iih a  P a n c l i k a r i  S i l  (9 ) . R a g l m h i r  D a y a l  v . 
M u l w a  (3 ). a n d  S h i v  G ir  v .  K h a z a n  G ir  (-1), fo llo w e d .

R a m p r a s a d  P a r m a n i k  y .  S r i c h a r a n  M a n d a l  i^) m i l  D e o k i  
R a i  Y.  T I a r a 'k h N a r a y a n  L a i  (6), not followed.

The facts of the case material to this report are 
stated in the iudgment of Jwala Prasad, J-

S, € . i f f o r  the applicant.

Thakur,
Jamuna
pB-iSAD
S i n g h .

V . -

J a g a e n a x h
P b a s a d

SlJfGH.
J w a l a

P b a s a d
AND

R o 'v v x a n d ,
JJ.

1929.

June, 28.

1929.
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