
'different holding according to tlie plaintiffs' case from 
the holdings in the other suits and in each one of 

Majhi those suits different holdings are involved; and the 
 ̂ plaintiffs’ plea was supported by different decrees in
teANDS case; so obviously no question of res judicata
chakra- arises, the subject-matter of dispute being different
VAEOT. in each case.

ScBooPE, j. For these reasons this appeal must succeed. The 
decision of the learned Judicial Commissioner is set
aside and the plaintiffs’ suit dismissed with costs
throughout.

A fpeal decreed.
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Before Wort and FazL AH, JJ.

EAMYAD MA.HTON

V.

BAM BHAJU MAHTON.*

Letters of Administration—objector claiming to he joint 
with the testator, whether has locus standi to object to the 
grant even where citation has been served on him—Succession 
Act, 1925 {Act XXXIX of 1925), section 283.

An objector who claimed that he was joint with the 
testator and that the property which the testator purported to 
dispose of by will was joint Hindu family property has no 
loctis standi to object to the grant of the letters of administra
tion even where citations have been served upon the objector.

Kalajit Singh v. Parmeshwar SinghC )̂, Ahhiram Dass v. 
Gopal Das{^) and Srigohind PersJmd v. Mussammat 
Laljharim, followed..

Jamni Hanmantha Rao r, Aratala Latchammai^), 
referred to.

* Appeal from Original Decree no. 177 of 1929, from a decision of 
F. Gr. iiowland, Esq.> i.e.s., District Judge ô  Patna, dated tlie 2nd 
September, 1929.

(1) (1917) 1 Pat L. W. 308.
(2) (1889) L L. R. 17 Cal. 48.
(3) (1909) 14 Cal W. N. 119.
(4) (1928) A. I. B. (Mad.) 1198.
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1931.Appeal by the objector.

The facts of the case material to this report are 
stated in the judgment of Wort, J. v.

C. C. Das and B . C .  Sinha, for the appellant, mahton.
L. N. Sin-gli and Bindeskwari Prasad, for the 

petitioner.
WoBT, J .— This appeal arises out of an applica

tion for Letters of Administration with the will 
annexed of one Piiran Mahto.

The objector in the Court below contended that 
the will was not a genuine one, that it was not 
executed according to law, that it was a forger}^, and 
that the testator had not testamentary capacity at the 
time; and as a fourth point he alleged that the 
objector was the own brother’s son of the deceased, 
was living joint with him and had succeeded by sur
vivorship to all the properties and is in possession of 
them.

The possession of the person in whose favour the 
will was made is beyond dispute. The case which 
was raised by the objector at any rate so far as this 
Court is concerned was that the will had not been 
proved to have been executed in accordance with law.
It is true that Mr. C. C. Das on behalf of the objector 
appellant contended that there were suspicious cir- 
cmnstances surrounding the execution of the w ill more 
particularly regarding the provisions of the will.
But the case which was made or attempted to be made 
in the Court below, that is to say, that the will was 
not genuine and a forgery was abandoned by him in 
this Court. His main contention, therefore, was that 
the will was not made in accordance with law.

Section 63 of the Indian Succession Act provides :
(fl)“  The testator shall sign or shall affix Ms mark to the will, or 

it shall be signed by some other person iri his presence and by his 
, direction:



I9B1. (h) “  The signature or mark of the testator, or the signature of tho
----------------- — person sigaing for liim, Bliall be so placed that it shall appear that it-

BAifYAD was intended thereby to give eSect to the writing as a w ill:

Mahtox .< attested by tvra or Dioi*e ^vitnesseg, each of
• whom has seen the testator sign or afiix his marlc to the will or lias

hAM r>HAJL some other person sign the will, in the presence and by the direetioii
j-iHTON. qI testator, or has received from the testator a personal acknowled^-- 

m eat of his signature or mark or of the signature of such other person"; 
op.T, witnesses shall sign the will in the presence of the

testator,”

In  tMs case there is no dispute that the testator 
was fill, illiterate person, and it is contended in the 
first place by Mr. C. C. Da.s that the evidence which 
was offered by the person propounding the will did not 
satisfy the law as provided in the section which I  have 
Just read.

For reasons v»/hich will presently appear, I  do not 
propose to go into the details of that evidence; it is 
siifScient for me to say that the learned District Judge 
was satisfied with the evidence that was adduced 
before him. He seems to have been influenced by 
the fact that the will had been registered some three 
years before the death of the testator, and for this 
purpose lie relied iipon the decision of the Judicial 
Committee of the P rivy Council in the case of 
Gangamoyi DeM v. Troituckhya Nath CliowdlmryQ). 
In  that case the question was in regard to the execu
tion of a will, and Sir Ford North in delivering the 
opinion of the Judicial Committee of the P rivy  
Council made this statement:

But they desire to put the case on a higher 
ground. The registration is a solemn act, to be per- 
formed in the presence of a competent ofEcial 
appointed to act as Registrar, whose .duty it is to 
attend the parties during the registration and see that 
the proper persons are present and are competent to 
act, and are identified to his satisfaction; and all 
things done before him in his offi-cial capacity and 
verified by his signature, will be presumed to be done 
duly and in order.” ■
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And upon that statement Mr. Eowland, the _
District Judge, acted in coming to the eoncliision that Samtab 
the proof adduced before him was sufficient to satisfy Mahtqn 
the conscience of the Court of Probate.

Mr. Das, howeA^er, raises a further question which 
does not seem to me to have been suggested in the Court wom, J. 
below and that was that in this .case of an illiterate 
person not only was the onus upon the propounder of 
the will to show tHat it had been executed in accordance 
with law but that it was necessary to show that the 
will had read over to the testator before it ŵ as 
executed, so that the Court could be satisfied that the 
testator understood the contents of the will. But for 
the reason which I  stated a moment ago I  do not 
intend to go into the question of whether the evidence 
was sufficient or not to prove the execution of the 'will 
in accordance with law, and for that reason I  do not 
propose to go into this question which is one or some 
difficulty and depends to some extent at any rate upon 
a number of English authorities although there are 
a number of cases in the Indian H igh Courts beaiing 
on the same question.

One matter that was raised before M r. Rowland, 
the’ learned District Judge, was that the objector 
had no locus standi but he does not appear to have 
decided the merits of that point, because he said that 
the objector had come before him and  ̂ therefore, lie 
must be heard.

I  have read already paragraph 4 of the objector’s 
petition which was to the efiect that the testator and 
the objector were Having joint aad  ̂ therefore^ the 
property which the testator purported to dispose of 
was joint family property.

Section 283 of the 1 adian Succession Act prc?vides 
''that; ,

“ The District Judge shall, if he ihiaks ,proper , to ; issiie citations ̂  
call upon all persons claiming to have; @&y iatereSfc m th®
deceased to corae and see the proceedingg before the graiil of prqbstt 
®  letters of adpainistration.” -

.̂ 0L\ X . ]  P A f m  SSBffiS. 0 1 1



193J._______ Tlie case of Kcdajit Singh y . Parmeshtvar Singh(^)
Ramtad decided precisely on similar facts, that the peti- 
MAB.TON tioBer claiming as he did that he was joint with the 

 ̂ testator was not a; person who had an interest in the 
t̂iAHToT̂  estate of the deceased. It is true that in that case 

the petitioner wa,s applying for the revocation of the 
Wort. .t. probate. In this casê  ''as Mr. Eowland has pointed 

out, citations had been served upon the objector and 
that he had appeared before the Court, and on that 
ground Mr. C. C. Das attempts to differentiate the 
case of Kalajit Singh v. ParmesJiwar SingJiQ) from 
the case which is now before ns. But it is difficult to 
support that contention because it seems to me quite 
clear from section 283, clause (c) of sub-section {1) that 
what was intended by the Legislature was that 
citations should be served upon all persons who have 
an interest in the estate: in other words, all persons 
who have a locits standi to be heard on the question 
of the grant of probate. But even assuming that that 
difference can be supported, it seems to me that when 
once the leaj’ned Probate Judge has pronounced for 
the will, the objector comes before this Court on appeal 
the petition is in substance a petition to have the grant 
revoked. Before the case of Kalajit Singh v. 
ParmssJitvm' Singh(}) was decided there was a case 
in the Calcutta High Court, the case of A bliiram Dass 
V .  Gopal Das{ )̂ in which the caveator claimed the 
property whici the testator purported to leave as the 
property of the Muth; and it was held there that the 
objector had no interest in the estate of the deceased 
and, therefore, had no locus standi. A  similar 
decision was arrived at in the case of Srigobind 
Pershad v. Musammat Laljhari(f). There it was 
claimed that the property with which the testatrix 
purported to deal was the property of the testatrix 
and it was contended by the principal objector who 
was a member of the joint family amongst other things

(1) (1917) 1 Pat. h. W. 308.
(2) (1889) I. L. B. 17 Cal. 48.

(1909) 14 Cal. W , N. 119.
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WoM, J.

that the testatrix had no right to deal with it ; he also ..
raised the point that the will was not a gen nine one. raotad
In that case o r  the basis of that objection the Calcutta Mahton 
High Court held that the objector had no locus standi,
The judgment in the case of Kalajit Singh v. mahton. "
Parmeshwar Si?igh{^) was not a reasoned jiidgni-8iit 
nor does it appear to be a judgment based on any 
authority but the principle which it laid down is 
binding upon us and has been applied in other cases 
as I  have shown. In the ease of Jamni Ilmmsmtlia.
Mao V. Aratala Latchamma^^) there is a decision 
questioning tliis view and in it the cases of the 
Calcutta High Court have been discussed.

For these reasons, in my judgment, the objector 
in this case had no locus standi with the result that, 
this appeal must be dismissed with costs.

Fazl A lI j  J.-— I agree that the appeal should be 
dismissed with costs particularly as I  am satisfied that 
the will has been proved.

A f 'peal dismissed.

VOL’. X . ]  PATNA SEPJES, 8 1 7

APPELLATE CIVIL,

Before Macpherson and Fazl Ali, JJ. .

MAHANTH BAM DAS ’
April, Uk

. PREM DAS.^
Probate, application for the revoeation of—-allegation tlmt 

the testator had no estate— applicant, whether has locus standi 
to maintain the application--peTson disclaiming interest in ' 
the estate, whether entitled to. Gitation—Succession Act, 1925 
{Act XXXIX of section 2SZ(l)ic).

* Appeal from Original Deeree no. ,193 of 1929, from a decision 
of F, G-. Eowland, Esq., District Judge of Patna,. dated the 24th 

August,- 1929. ' . “
(1) (1917) 1 Pat. L. W . 308. 
m  (1928) A. I. R. (Mad.) i m .


