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above. The ordinary karta's account will be taken of 
the joint family property and the debts binding on soMEsaŵiRr 
the joint family property as they stood at the date of Pbas.u) 
the institution of the suit. Each party will bear its i>ec 
own costs throughout.

Learned Counsel fo r  the respondents contended 
that the costs of the trial Court so far as they related 
to the impartible estate should be allowed to the 
defendants. But in all the circumstances of this 
litigation we see no reason* to depart from the usual 
order made in partition suits.
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F a z l  A li, J .~ I  agree.

Affecil allowed m fart.
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GoiM^fees A ct, ! ^  V I l  o f seoHon IB,, scope
Qf—Review admiUed̂ ^̂  ̂ gtound of m istake in  f4ct~--premous
decision modified^-—applicant] whether^^ to ceHificate—
delay of six m onths, whether

Section 15, Gourt-fees Act, 1870, provides:

Whore an application for a review of jtidgmeiit is adiditfced, and. 
where, on the / rehearing, the Courfe- reverses or modifies .. iis former 
decision on the ground of mistake in law or fact,: the applicant shall 
he entitled, to a certiiicatG from the Gourt authorizing him to reeeive 
back from the  ̂ of the fee paid on the application
as exceeds the fee pajable on any other application to such Court under 
the Sccond Schedule to this Act, no. 1, clause (6) or clause (ci).

But nothing in the former part of this section shall entitle the 
applicant to such certificate where the reversal or modification is due, 
wholly or in part, to frefih evidence which might have been produced 
at the original hearing."

* First Appeal ho. 83 of 1925, in the matter of.

1931,

March 10.



19S1. Held, that the requii’ements of the section are (I) the
~ ^ T e a d m i s s i o n  of the application for review of judgment irr-especti-ve 

of correctness of the grounds for the admission and (2) a 
Sin as reversal or modification of the former decision on the gronnd 

of mistake in law or in fact, such reversal or modification not 
SecretvsY wholly or in part to fresh evidence which might
CF State have been produced at the original hearing.

iN^CoSciL. Where, therefore, the applicant who had not appeared at 
the original hearing applied for review which was admitted on 
the ground of mistake in fact as a result of which the former 
decision was modified substantially in favour of the apphcant.

Held, that the applicant was entitled to a certificate under 
section 15.

Held, ju fthef, that a delay of six months from the date 
when the application might first have been made was no bar 
to the granting of the certificate.

Jadubansi Sahay'Y. Barhamdeo Narayan SinghO-), distin
guished.

Application by the deferidantSj 1st party.
Tile facts of tlie case material to this report are 

stated in tlae judgnaeiit of the Court.
B ..P . Sinha, for the petitioners.
S. Dayalj Government Pleader; for the Crown.
M a c p h e r s o n  and K h w a j a  M u h a m m a d  N o o r , JJ.

■—This is an application under section 16 of the Court- 
fees Act for a certificate authorizing the petitioners to 
receive back from the Collector the sum of Rs. 577-8-0 
paid as court-fee on an application for reyiew of an 
appellate judgment in this Court less a sum of Es. 3 
which would be the fee payable on an ordinary applica
tion to this Court under t^^ Second Schedule to the 
Court-fees Act. '

The circumstani3es are as follows. Basarh and 
Zorowargau] are contiguous villages in the Kosi area 
of Bhagalpur. The north-east portion of Basarh and 
some adjoining villages became dahanal on account of 
the Kosi floods and remained so for many years and
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finally became fit for cultivation in 1316 F. Tlie pro- wsi. 
prietors of Basarh sued for recovery of possession of 
certain lands as being part of Basark witli mesne jiaeayan 
profits and made the applicants defendants first party. singh 
Xiie petitioners are teniire-liolders of eight-annas of 
Zorowarganj. The defendant second party, the pro- secsetary 
prietor of the Darbhanga R aj, is the proprietor of 
Zorowarganj and holds eight-annas khas. The third counch. 
■)arty defendants are the raiyats holding the disputed Macpher 
!and.

tO L . i . J  J^A^NA S E E lE i.

SON ANI>
Khwata

The suit was decreed by the trial Court with 
mesne profits from 1326 F. till recovery of possession  ̂
and the extent of mesne profits was left to be 
ascertained later.

The defendant second party appealed making tEe 
plaintiffs and his co-defendants respondents to Ms 
appeal. At the hearing the defendants-respondents 
did not appear. The appellant abandoned his claim 
to the lands and only contested the decree so far as it 
granted mesne profits. This Court held that the 
appellant was protected from liability to mesne profits 
by virtue of an agreement between him and the plain
tiffs that upon demarcation according to the Eevenue 
Survey and recovery of possession up to the boundary 
so demarcated no mesne profits should be payable by 
either party. This Court decreed the appeal and 
specifically directed that the appellate order should 
not a f  ect in any way the decree which the learned 
Subordinate judge had passed as against the defen
dants other than the defendant-appellant.

The petition^ then filed an application for 
review and were made to pay court-fee in accordance 
with the valuation of the appeal, their protest that 
they should pay only upon the valuation of the mesne 
profits being rejected. Das, J. allowed the review on 
the ground of an error apparent on the face of the 
record.

The appeal came on for rehearing before a 
different Bench which dismissed it in toto holding that



1931.: tlie agreement was not relevant since dispossession
~~TEj place subsequent to it.

The applicants for review now apply nnder section 
V. 15 of the Coiirt-fees Act for refund of court-fee paid 

on the application.
Seceetaby J. X

iS  Inma Court doubted whether section 15
M Council, was available to the applicants on the view that the

M acphjEB- adverse order first passed against them in the appeal 
eoN AND was due to their own laches in not appearing and 

m otam m ad  presenting their case at the original hearing and 
NooH, JJ* considered that the principle underlying the proviso 

to section 15 should be applied in this case. The office 
also referred to the decision in Jadubansi Sahay v. 
Barhamdeo Nara^m Singhi^) in connection with the 
delay in applying for refund.

Section 15 reads as follows :

“  Where an application for review of judgment is admitted, and 
where, on tie  reliearing, the Court reverses or inodifies its former 
decision on the ground of mistake in law or fact, the applicant shall 
be entitled to a certificate from the Court authorizing him to receive 
back from the Collector so much of the fee paid on the application 
as exceeds the fee payable on any other application to such Court under 
the Second Schedule to this Act, no. 1, clause (?)) or clause (d).

B ut: nothing in the former part of this section shall entitle the 
applicant to such certificate where the reversal or modification is due, 
wholly or in part, to fresh evidence which might have been produced 
at the original hearing. ’ ’ '

The Government Pleader who was asked to a,ppear 
contends, first, that in the circumstanc3es of the case 
refund of court-fee is  not available under section 15̂  
He urges that the application for review was admitted 
under the misapprehension of fact that the present 
petitioners had had no opportunity of being heard, 
and further that on the rehearing the former decision 
was not reversed or modified on the ground of mistake 
in law or in fact but rather in view of fresh conten
tions which could have been raised i f  the applicants 
had only taken the trouble to appear and that in any
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case the modification was no! in favour of tEe
applicants.^ Mr. B, P . SinKa nrŝ es tliat so'far as tej 
seetion 15 is concerned if an application for review 5̂ asa¥an 
Ras in fact been a'dmi'tted it is enou^K and tKe 
a,deqfiia.cy of the ground o f  admission is irrelevant, and The 
further that at the rehearing the Court did substan- 
tially modify its former decision on the ŝ roxm’d o f foe 'indu 
mistake in law or in fact. In our opinion the conten- in  C o t o c it ,. 

tion on behalf of the applicants cannot be gainsaid. Magphee- 
The requirements of section 15 are perfectly definite: k h ™
/?) the admission of the application for review of Motamma» 
iiid^ment irrespective of the correctness of the grounds ^'oor, j j .  
for the admission; ( )̂ a reversal or modification of the 
former decision on the ground of mistake in law or in 
fact, such reversal or modification not being due 
wholly or in part to fresh evidence which might 
have been nroduced ĵ .t the orig;inal hearing. It cannot 
be contended that the application for review was not 
admitted. As to the result o f the rehearingr, the 
learned Government Pleader contends that so far as 
the applicants were concerned, there was no difference 
between the first and the second decisions since under 
both they only became liable for half o f the mesne 
profits, the extent of their interest bein^ set out in the 
plaint. But a perusal of the decision of the first Coort 
and of the decisions in this Court does not appear to 
bear out the contention. In the ludgment of the trial 
Court all the defendants are made liable both for the 
mesne profits and for the costs of the suit. THe first 
decision in appeal left the decree against the applicants 
intact. The result was that they were liable both for 
the whole of the mesne profits and of the costs. That 
view cannot be contested so far as the costs are concern
ed and the modification in respect of the costs beinff 
inade on a ground o f mistake in law or in fact would 
alone be sufiicient to bring the application within 
section 15. The learned Government Pleader would 
indeed contend that at the ascertainment of mesne 
profits the applicants would only be held responsible to 
the extent o f their interest in the village or to the extent



1931. of tlie trespass actually made by tliein and accordingly 
decision at the rehearing does not benefit them. 

This is, however, not by any means clear and on the 
■Six-GH wliole one is inclined to think that an executing Conrt 
The would regard the decree of the trial Court as making all 

SECBETiEY the defendants responsible for the whole of the mesne 
FOB S u  P̂ c>fits so that the restoration at the rehearing of the 
IN CouKciL. appeal of the liability of the appellant was a modifica- 

Macphiki- tion to the benefit of the applicants who are co-jiidg- 
soN ANJ) nieiit-debtors ¥;ith him. It is not contended that the 

.MuaiiiMAT) fresh arguments presented to the Court constituted 
>JooR, JJ. fresh evidence ”  within the mea^ning of the proviso 

to section 15. In our view there has not only been at 
the rehearing a modification of the former decision but 
it is one substantially in favour of the applicants, and 
it is .made on the ground of a mistake of fact.

The point taken by the office as to delay in apply
ing for refund is without substance. The decision 
cited is under section 151 of the Code of Civil Proce
dure and relates to a different matter in whicli it was 
discretionary with the - Court to accord relief. More
over the delay is only six months from the date when 
the application miglit first have been made and not 
eighteen months as supposed by the office.

On this view section 15 is available to the appli
cants and they are entitled to a certificate, and it is 
directed under section 15 that they receive a certificate, 
from this Court authorizing them to receive back from 
the Collector the sum of Es. 574-8-0.
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A'p'plication allowed.

1931.______  PRIVY COUNCIL*.
P A E S O T IM  T H A E U B '

'0. .
LAL MOHAB THAEtlE.

Code, of Ciml Procedure, 1908 (Act V of 1908), section 
107 (i) id) and Order XLI ,  rules 27 and 29— Appeal to High

* Present: Lord Blaaesburgli, Lord Macmillan and Sir George


