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PRIVY COUNGIL.*
SARASWATI BAHURIA
.

SURAJNARAYAN CHAUDHURI.

Repenue sale—Premature sale—Last date of payment—
Construction of notice—Notification of August, 1910-—DBengal
Land Revenue Sales Act (XI of 1839), sections 2, 8 and 7.

Where it appears from revenue papers that the date at
which a vevenue kist is payable is March 28, section 2 of the
Bengal Land Revenue Sales Act, 18539, prevents the Iist
from being an arrear until April 1, and under the notification
made on August 6, 1910, in pursuance of section 3 of the above
Act, if the land is situated in a district where the Fasli era
sreviils and the annual revenue exceeds Rs. 100, the latest
date for payment so as to avoid a sale is June 7, consequently
o sale on June 6 for arrears is illegal. A notice issued by
the Collector to the raiyats under section 7 of the Act reciting
that a sum is due on account of arrears of revenue for the
period ending March 28 cannot properly be construed as
specifying March 28 as the last date for payment.

Decree of the High Court reversed.

Appeal (no. 85 of 1928) from a decree of the High
Court (February 9, 1925) reversing a decree of the
Subordinate Judge of Darbhanga (June 25, 1921).

The appellant instituted a suit against the respon-
dents to set aside a sale held on June 6, 1919, of her
share in a village for alleged arrears of revenue on
the ground, inter alia, that under the provisions of
Act XTI of 1859 there was no arrear for which a sal
could take place until June 7. |

The facts and the material statutory provisions
appear from the judgment of the Judicial Committee.

The High Court (Das and Adami, JJ.), reversing
the decree of the trial judge, dismissed the suit upon
grounds which appear from the present judgment.

¥ Pumgesg s Lord Atkin, Lord Russell of Killowen and. Sir Lancelot
Banderson, ‘ ‘
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1930, Dec. 1.—4bdul Majid, for the appellant. 1931,

The respondents did not appear. SARASWATY
. . . B:
Jan. 13.—The judgment of their Lordships was P
delivered by— Sorad-

NARAYAN
Sir Lanceror Saxperson.—This is an appeal by Cusovuuir,
the plaintiff in the suit from a judgment and decree
of the High Court of Judicature at Patna, dated the
19th February, 1925, which reversed a decree of the
Suhordinate Judge of Darbbhanga, dated the 25th
June, 1921.

The delay in the disposal of this appeal is
accounted for by the fact that the appeal was
dismissed for want of prosecution on the 4th Novem-
ber, 1928, and it was not until the 22nd March, 1928.
that by an order of His Majesty in Council the apneal
was restored upon certain conditions therein specified.
The appellart’s case was lodged in April. 1928; the
respondents, however, did not file a case and were
not represented at the hearing of this appeal.

The suit was brought by the plaintiff, a
pardanashin lady, to set aside the sale of a certain
share of Mauza Ladugaon, which took place on the
6th June, 1919, by reason of alleged arrears of
revenue, for recovery of possession of the said share
~and for mesne profits.

It was alleged that the plaintiff's share in the
said village was 5 annas 10 gandas, and that the
second and third defendants, Bedanand Thakur and
Lachhmi Kant Thakur, together with other persons,
were the owners of the other share in the said village.

It was further alleged that the above-mentioned
two defendants had purchased the plaintiff’s share in
the said village in the name of their relation, the first
defendant, Suraj Narayan Chaudhuri, at a grossly
inadequate price, viz., Rs. 1,350, the real value of
“the plaintiff’s share being at least Rs. 16,000.
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There were nine issues raised at the tfial, but it is
necessary to refer to iwo only—for the purpose of
disposing of this appeal.

(1) The plaintiff alleged that the seeond and third
defendants had acted fraudulently and in collusion
with the plaintiff’s patweri and had bribed him to
allow the payment of revenue to become in arrear, so
as to bring the plaintiff’s share to sale. Both the
Courts in India held that the plaintif had failed to
prove her case of fraud and collusion, and the learned
counsel who appeared for the plaintiff at the hearing
of this appeal did not contest the correctness of that
finding. (2) The other issue, to which reference is
necessary, was numbered 4 in the trial court and was
as follows:— ’

* Whether the sale was held in absence of arresrs of Government
revenua as alleged.”

The Subordinate Judge found this issue in favour
of the plaintiff and directed that the suit be decreed
with costs, that the plaintiff should recover possession
of the said share in the village on-depositing the
amount of consideration within one month and. that

- the amount of mesne profits should be ascertained at

- a later stage.

The defendant, Suraj Narayan Chaudhuri,
appealed against the above-mentioned decree to the
High Court at Patna, making the plaintiff and the
second and third defendants respondents.

The Jearned Judges of the High Court held that
there was an arrear of revenue, in respect of which
the share of the plaintiff was liable to be put up fer
sale, and that the sale of the 6th June, 1919, was
valid. They therefore allowed the appeal, set aside
the decree of the Subordinate Judge and dismissed the
plaintiff’s suit with costs. ,

~ The plaintif’s case in respect of the above-
mentioned isspe was that her share in the property
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was sold on account of her alleged default in the pay- 1081.

ment of the c?zm ist, or instalment, that the said Rist g coin
was payable on ¢ 28*11 Maru , 1919, that by reason  Bawmu
of &:ectiim 2 of Act XTI of 1859 the said kist did not ®.
become an arrear of vevenue until the 1st April, 1919, Suzas.

WARAYAN .
and that the latest date f for the payment of such arrear Cesvpavss

of revenue fixed by the Government in pursuance of
section 3 of the said Act was the Tth June. 1919, [,comor
Consequently, it was contended thaz the coll actor had Swpeasos.
no jurisdiction to put up the preperty for sale on the

fth June, 1919,

Their Lordships have examined the decuments in
this case, which include the Land Revenue and Road
Cess and Process Tauzi Ledger, and the Land Revenue
Tauzi Roll relating to the estate in question.

It appears that there was a separate account in
reepec‘s of the plaintiff’s share, and the revenue in
respect thereof was payable in four instalments, viz..
the 7th Jume, the 28th September, the 12th January
and the 28th March.

The alleged arrear of revenue, in respect of which
the plaintifi’s share was sold, was Rs. 45-7-3, and in
their Lordships’ opinion there is no doubt that the
abovementioned sum was due in respect of the March
kist and was payable on the 28th March, 1919.

This sum, however, did not become an arrear
until the 1st April, 1919, because. by section 2 of Act
XT of 1859, it is provided that:

CIE the whole or a portion of w kist or instalment of any month
of the cra according to which- the settlement and kisthundee of any
mahkal have been regulated, be unpaid on the first of the following

month. of such wra, the swn so remaining unpsid shall be ccnmdured
an - arrear of revenus.”

The question then arises, when did the plaintiff’s
share become liable to be sold for default in payment
of the said arrear of revenue.

Section 8 of the said Act provides as follows :

* Upon the promulgation of this' Act, the Board of Revenue st
Caleutta shall determine upon what dates all arresrs of revenue and
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all deman@s which, by the Regulations and Acts in force, are di

to l?e rcalised in the same manner as arrears of revenue ’qh‘ll 1rectr€d
up in each c;is“r,rict under their jurisdiction, in default of \;'l;icil bev paié
the estates in arrear in those districts, except as hercinafter pri};z'réegt
shall be sold at public auction to the highest bidder. And pthe1 e'é
Board shall' give notice of the dates so fixed in the official Graatzes’j;l
and shall direct corresponding publication to be made, as far as x'eﬂargé
cach district in the language of that distriet, in the office of the
Collector er cther Officer Auly authorised to hold sales under this
Act, in the courts of the Judge, Magistrate (or Joint Magistrate, as
the case may be), and Munsifs, and at every thana station of that
disbrict; and the dates so fixed shall not be changed except by the
said Dloard by advertisement and unotification, in the manner above
desc_ribed, to be issucd af least three months before the close ef the
official year preceding that in whieh the new date is, or dates are
to take cffect.” ’

Their Lordships’ attention was drawn to the
notification issued by the Board of Revenue at
Caleutta in pursuance of the above-mentioned section
3, dated the 6th August, 1910 (published in the
Calcutta Gazette of 1910) which it was stated was
applicable to the area in question and which runs as
follows :—

“In pursuance of section 2 of the Bengal Revenue Sales Act,
1859 (NI of 1839) and in supersession of all previous orders on the
subjest, the Board of Revenue notify that the {cllowing are the latest
dates for the payment of arrears of revenue and of demands which are
recoverable ag arrears in default of which payment the cstates in arrear
will, except as provided in the said Act, be sold by public auection to
the highest bidder.

“ (1) In the following arveas.”

The entries in the said notification material to
this case are as follows :—

Area. Latest dates for payment.

In districts where the  Ilstates paying an  Tth June.
Fasli era prevails. annnal revenue cx-  28th September.
cceding Ris. 100, 12th January.
28th March.
The estate in question is in a district where the
Fasli eva prevails and the annual revenue exceeded

Rs. 100. | |
* Their Lordships are of opinion that the plaintiff’s
contention was correct. ‘
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The sum of Rs. 45-7-3 was payable on the 28th 191
March, 1919. It, however, was not an arrear until gsnaswam
the first April; the last date. therefore, for payment Banoma

of such arrear under the notification could not be the o=

28th March; but the last date for payment was the xuman
7th June, 1919. CRAUDILURL.

Under section 8 of the said Act the plaintiff’s _ Sm
share in the estate was not liable to be sold for default ghvemren,
of payment of the said arrear of revenue until the
expiration of the last day for payment, viz., the 7th
June, 1919.

Consequently the sale, which was held on the 6th
June, 1919, was invalid, and must be set aside.

The learned Judges of the High Court held that
the last date fixed for payment was the 28th March,
1919, and consequently that the collector bad jurisdic-

tion to put up the property for sale on the 6th June,
1919.

They based their decision on the construction of
a document, exhibit *° B,”’ which, they said, was the
only evidence which the plaintiff adduced in support
of her case. The said document was a notice issued
by the collector under section 7 of the said Act, which
provides for notice to be given to raiyats forbidding
them to pay to the defaulting proprietor any rent
which has fallen due afier the day fixed for the last
day of payment.

The said notice wasg as follows :—

* No. 8. Proclamation forbidding raiyats to pay ront to defnultem'
“* Seetion VII, Act XT of 1859.
(Tirhut Division.)
Darbhanga Collectorato.
** Ladugaon, pargana Bachhoor, police-station Madhubani. '

' Wlfxereéz}s a sum of Bs. 45-7-8 is due ‘on account of arrears of
revenue for the period cnding - {lie 21st Chait, 1826, corresponding to
the 28th l\garch, 1919, .in regpcct of T. no. 554, huving apaad'r }'zgzma.,
of Rs. 167-8-8, lying within the jurisdiction of this court, for the
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realisation of the same, the GBth of June, 1919, is hereby fixed as
the date of sale by auction. A npotification is, therefere, issued in
the name of Musammat Saroshwati Bahuria forbidding all the tenants
es well as the co-sharers of the said wmahal to pay to the defaulting
proprietor their dues acerniing alter the last day (fized) for payment
of Government revemue on pain of noh being allowed eredit in their
accounts with the purchaser in vespest of the sum so pald.

“ This the 14th day of May, 1819,

(Bigned) ** Rar ¥risnvs Damsvom, for Collector.”

With respect to the learned Judges, their Lord-
ships, as already intimated, are unable to agree with
that decision.

In the first nlace, the said notice, exhibit = B,”

was not the only evidence on which the plaintiff relied,
and in the second place in their Lordships’ opinion the
said notice did not specify the 28th of March as the
last date of payment. The 28th March, 1919, was
mentioned for the purpose of identifying the period.
in respect of which the revenue was due, viz., the
period ending the 21st Chait, 1326, *° correspending
to the 28th March, 1919.”” The last date fised for
payment of the Government revenue was not specified
in the said notice.

For these reasons their Lordships are of opinion
that the appeal should be allowed, the decree of the
High Court, dated the 19th February, 1925, set aside,
and the decree of the Subordinate Judge, dated the
25th June, 1921, restored.

The respondents must pay the costs of the plaintiff
in the High Court and of this appeal, and their
Lordships will humbly advise His Majesty accordingly.

- Solicitors for appellant :—Hardcastle, Sanders
end Company, '



