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— cannot be legally tried together with one of falsifica­
tion relating to a distinct act of misappropriation
committed in a separate breach of trust. In the 
particular case that we are now dealing with that 
state of affairs does not in fact exist becatise each act 
of misappropriation is connected with a specific act 
of falsification and the whole of the acts o f misappro­
priation are united together in a single sum contained 
within a period of one- year. For these reasons it 
seems to me that the point taken on behalf of the 
petitioner fails. The link between the series of 
falsification charges is affected by their being each 
linked to a specific charge of misappropriation and 
the misappropriation charges are united together by 
their going to make up a single lump sum. The 
application is dismissed.

A dami, J .— I agree.
Mule discharged.

APPELLATE CIVIL.

Before Jwala Prasad and James, JJ.

SHAIKH BLAHI BAKSH
9.

E. I. RAILWAY ADMINISTRATION.®
Railways Act, 1890 {Act IX  of 1890), section 

against “  the Railway Administration through Agent resident 
at Calcutta'’ instituted after 1st January, 19W , whether a 
proper suit against Secretary of State for India— Gode of 
Civil Procedure, 1908 (Act V of 1908), section 79—notice 
served on Agent or Manager of the Bailwaf Administration, 
toketker sufficient compliance with section 80 o/ the Code,

A suit against ‘ ‘ the Railway AdministEation throiigii 
theior Agent resident at Calcutta ”  instituted after the 1st of 
January, 1925, ^  the GrOTernment took charge of the

* Appeal from Appellate T)ecree no. 654 of 1929v from a decision 
of Babu A,khaM Nityaiiand Singh, Subordinate Judge of Monghyr, 
dated the ISiJi January, 1929, reversing a decision of Babu Braj Eilas 
Frassd, Munsif of Jwaui, dated the 80th NcTember , 1927.
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administration of the Bast Indian Eailway, is not a proper 
suit against the Secretary of State for India as contemplated 
by section 79, Code of Civil Procedure, 1908. Blahi

Even where such a suit be considered j o  be a smt 
virtually against the Secretary of State ̂ for  ̂lEdia, a notice e . i . By.
given to the Agent or Manager of the PvaiWay Administxation iiBMiNisTBA- 
is not a sufficient compliance with the provision of section 80 tion.
of the Code, and in the absence of a notice under that section 
the plaintiff’ s suit must fail.

Appeal by the plaintiffs.
The facts of tlie case material to this report are 

stated in the judgment of the Court.
Murari Frasad (-with him i l i f  Khan m d

R. Misrd), for the appellants.
S, M. Mullick and N, C. Ghosh, for the respon­

dents.
JwALA P rasad  and J a m e s , JJ.— This is an

appeal by the plaintiffs against the decision of the 
Subordinate Judge of Monghyr, dated the 18th Janu­
ary, 1929j reversing the decision of the Miinsif, dated 
the 30th November,: 1927, and dismissing the plain­
tiffs’ suit.

The plaintiff no. 1 is the father and the plaintif 
no. 2 is the mother of one Mohammad 
was a fireman working in the Locô ^̂  M ^ JTiajha, 
Mohammad Yusuf died on the 18th of A.iigust, 1925, 
leaving the plaintiffs, his parents^ and defendant 
no. 2, his widow, as his legal heirs. According to the 
Muhammadan Law the plaintiffs are entitled to f / 8th 
and the defendant no. 2 to l/8 th  o f the properties 
left by the deceased Mohammad TTusuf. The defen­
dant no. 1, the East Indian Eailway Administration, 
owed to the deceased Mohammad Yusuf Bs: 82-2-0  ̂o 
account of his salary from January to 18th of August,
1925, and Rs. 289-8-0 on account of Provident Fund.
Besides the above, the Railway Administration had 
sanctioned gratuity of Rs. 2154-0 for payment to the



—i.— of  the deceased. Defendant no. 2 by a regis- 
Seaik^ tered deed, dated the 27th October, 1925, made a gift 
Euhi of her share in the salary and the Provident Fnnd 
Baksh referred to above and the entire sum of the gratuity 

E . 1̂ ’% . sanctioned by the Eaiiway Administration to her 
Administra-parents, plaintiffs 1 and 2 /  The plaintiffs then 

applied to the Sailway Administration to pay the said 
JwALA to them. The Railway Administration refused

Pbasad and to pay the same to the plaintiffs upon the ground that 
J a m e s , j j . money was payable to the widow and that either 

the widow herself should receive it, or she should give 
authority in favour o f the plaintiffs, or her father-in- 
law, |)laintiff no. i , to receive the money from the 
Railway Administration on her behalf. The plain­
tiffs then instituted the present suit out of which this 
appeal has arisen, making the

“ East Indian Railway Adminiatratiou tlirougli tlieir Agent- 
resident in Calcutta ”
defendant in the case.: One o f the objections of the 
defendants was that the suit was bad for want of 

: notice; under section SO ;tô ^̂ t̂  Secretary of' State for 
India in Gouncil, inasmuch as the Bovernment has 
taken cliarge o f the administration of the East Indian 
Railway from the 1st of January, 1925. The Munsif 
overruled this contention of the defendants and 
decreed the entire claim o f the plaintiffs against the 
Railway Administration.

On appeal the Subordinate Judge held that the 
suit was bad without notice under section 80, and 
dismissed the suit. He did not, therefore, enter into 
the merits of the case.

In this second appeal the plaintiffs dispute the 
correctness of the view taken by the lower appellate 
Oourt and contend that no notice was necessa,ry to be 
served upon the Secretary of State for India in 
Gouncii. Now, the suit should have been brouglit 
against the Secretary of State for India in Council, 
inasmuch as the Railway Administration has vested 
in the Government and the decree, i f  any, passed in 
favour of the plaintiffs would have to be satisfied out 
of the revenue of the country.
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"  Railwai^ Adm inistration”  in tlie case of a i930. 
railway adiHiiiistered by the Government lias been
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defined in section 3, clause (S), o f the Indian Railways 
Act (Act IX  of 1890), and means tlie manager of the Baksh 
railway and includes tlie Government. The Govern- 
inent owning the railway is, therefore, a necessary administL. 
party in a suit o f this nature, and under section 79 o f tion.
the Code o f Civil Procedure a suit against the Govern- 
ment lias to be instituted against The Secretary o f peasad* and 
State for India in Council The present suit, James, jj, 
which purports to be against the

“ Bailway Aflniinistr'StJon tlirough their Agent resident at Calcutta ”

is not a proper suit against the Secretary of State for 
India in Coiincii. Therefore, the Buif waS' instituted: 
against a wrong person. Even i f  it be conceded that 
the description of the defendant in the present; case 
read with the definition of Railway - x4.dministra- 
tion would show that the suit was virtually against 
the Secretary o f State for India in Council, then in 
that case the suit is bad for want of notice to the 
Secretary of State for India in Council under section 
80. The suit does not purport to be against the A gent. 
of the East Indian; R.ailway Administration in his 
personal capacity, or in his public- capacity as an 
officer o f the Railway Administration. - Therefore, 
the notice given in this case; to the ;Agent or ;:Ma^ 
of the Railway / Administration; is not a  '/ sufficient 
notice and does not relieve the; plaintiSs from t o  
'statutory .obligation to serve:a noticerUpon the ,Secre­
tary-of State for India, in Council and to ̂ briiig /a' suit ■ 
with proper description of thê  ̂ d^ as is
required by section 79 of the Civil Proce<3ure Code.

I^ow from the written statenaent filed in this case 
by defendant no. 1; on behalf o f the Railway Adminis­
tration it is clear that they haw  no to pay­
ment o f the sums standing to the credit o f the deceased 
railway employee, Mohammad to a person who
could give a valid discharge for the payment made.
In fact, they haie deposited in the Court below



E. L By. 
A d m in is tra ­

t io n .

1980,. sum of Rs. 37l-10-0j the amount constituting the
salary and the Provident Fund which are payable to 

W hi the heirs of the deceased and they have no objection
b k̂sh to the same being paid upon a proper receipt having

been obtained.
R :-;!; „

As regards the gratuity of Rs. 215-4-0, their 
objection is that the heir of the deceased has no vested 

jwALA interest therein and in fact it does not belong to any- 
body so long as the money is in the hand of the 
Railway Administration and  ̂ therefore, the widow of 
the deceased had no right to make a gift of it in 
favour of her parents, the plaintiffs. The Railway 
Administration have no objection to pay the said sum 
to the widow or to any person authorised by her, 
including the plaintiffs, to give a valid receipt on her 
behalf. The plaintiffs have obtained a succession 
certificate (Exhibit ^-If) from the District Judge of 
Monghyr in respect of all the three aforesaid items, 
namely, the salary, t̂ ^̂  Provident Eund̂^̂^̂  ̂ a^ 
gratuity. The Succession Certificate might be suffi­
cient for payment o f the salary and the Provident 
Fund, but can be of no avail so far as the gratuity is 
concerned. The deed of gift executed by the defen­
dant no. 2, widow of the deceased, authorising the 
plaintiffs to receive the money from the Railway 
Administration is not valid so far as the gratuity is 
concerned, inasmuch as the plaintiffs have not been 
authorised by this deed to receive the money on her 
behalf but to receive it as their own under the gift 
made by the widow in their favour. There will be no 
difficulty, as we understand, from the learned 
Advocate appearing on behalf of the Railway Admi­
nistration, in paying the amount of the gratuity to the 
person proper y authorised by the lady to receive the 
same. As regards the salary and the Provident Fund 
they have no objection to the plaintiffs withdrawing 
the same from the Court.

The appeal is accordingly dismissed with costs.
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