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Limiiation~~imtion of purchase m oney left tcitJi vendee 
for paim ent to 'om d ofs mortgagee—-money not paid— suit on 
mortgage— decree for full amount— satisfied on vendor's behalf 
— smt for recom ry o f unpaid amount from vendee— limitation 
terminus a quo— cause of action, when arises.

The ancestors o f the plaintiffs executed a usufraetuary 
mortgage in favour o f R and another on the 31st o f August,
1898. On the 13th May, 1907, the mortgagors sold a share 
in one of the mortgaged properties to the defendants. Out 
of T'he c-oiisideration money a smn ot 'Eb. 3,450 was kept with 
tha purchasers as a^nanat for payment to the usufructuary 
mortgagees. The defendants did not pay this sum to the 
mortgagees, who brought a suit on the basis of their mortgage 
and obtained a decree. The mortgagors at last sold away 
half of die mortgaged properties to one of the mortgagee 
decree-hoidtirs who eventually satisfied the entire decree on 
the 3rd November 1925. The plaintiffs, therefore, brought 
she present suit on the 14th July, 1927, for the recovei7 of 
Ks. 3,4oC from the defendants who pleaded the bar of 
Jfmication in defence.'

rielcl, that the cause of action for the suit did not arise 
until the 3rd of N'ovember, 1925, when the decree was; 
satisfied on behalf o f the plaintiffs, and that, therefore, the 
suit: was not barred by limitation,/ : :

R m i Uatan Lal -̂ r, Ahdul Wahid Khan
Raglmbat Uai Y. Jaij Baj 0 ,  not followed.
Kaliymmiial v,. Kolandavela Goundar i )̂ and Mussdmrndt 

Jzzatunrdssa Begam  Y.  Kumar Pertab Singh  (4), referred to.'
*  AppeaL iwm  Appellate Beci-ee no. 623 of 1929, from a decision, 

roi Rai Bahadur District Judge of Saran, dated
uhs 7th February3 IQSQ, affirming a decision of Mr. Hitisiiain: Ali 
Snbordinais Judge of Saran, dafced the 27th Axigust, 3.9§$, s

(1) (1S27) L  L. B. 49 AU. 603.
(2) (1912) I. L, R. 34 AU. 429.
(3) {1916) 88 Ind. Gas:
(4̂ . (1909) M  I, A, aos. ^



Appeal by the defendants.
.MusA'f'UT The plaintiffs' ancestors had executed a 

zarpeshffi deed for Bs. 45,499 in favour of 
t). ' Raja Sidheshwari Prasad Narayan Singh and

B2s?irwo£o Raja Gunjeshwari Prasad Naravan Singh in respect 
certain villages on the 31st of August, 1898. On 

the same date they also executed a simple mortgage 
bond for R,s. 6,061 in favour of those two persons. 
On the 18th May, 1907, the plaintiffs’ ancestors 
executed a deed of sale in favour of the defendants 
selling 5 annas 4 pies share in village Parsa, one of 
the mortgaged properties. Out of the consideration 
money of that kabala Rs. 3,450 was kept with 
defendant no. 1 as amanat for the payment of 
zarpeshgi to Raja Ridheshwari Prasad Narayan Sinsrh 
and Gunieshwari Prasad Naravan Sina;h and the 
balance of the purchase money was paid to the land­
lords, the plaintiffs’ ancestors. This money
was not paid by the defendants to the mortg'asrees. 
The mortgagees then brouecht a suit no, 160 of 1912 
for recovery of the zarpeshgi money as well as the 
monev duf̂  under the simnle morto'age bond referred 
to above. On the 14th of January, 1914, a 
oreliminary decree was passed in their favour for 
Rs. 66,330. On the 11th June, 1917, the decree was 
made absolute and was put into execution. On 5tK 
April, 1921, the plaintiffs executed a deed of sale 
conveying half the property to one of the mortgagee 
decree-holders for Rs. 66,000 and the vendee decree- 
holder filed a petition o f satisfaction of the entire 
decree on the 14th April, 1921. On an objection 
preferred by the other decree-holder the Court refused 
to enter satisfaction with regard to the whole of the 
decree and directed satisfa.ction to be entered into in 
respect of half the decretal amount and the execution 
to proceed with respect to the remaining half . The 
execution then proceeded for realisation of half the 
decretal amouiit over Rs. 33,000 and the properties, 
mortgaged were advertised for sale. One of those 
properties was Parsa which had been purchased in
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1907 by the defendants in the name o f defendant
no. 1. Defendant no. 1 was also impleaded as Mas.iMMAT 
defendant in the mortgage suit and the execution Rajbinsi 
proceedings, and upon her prayer it was ordered that 
five annas four pies of maiiza Parsa would be sr.Id bishundeo 
last of all. On part payment that execution wa.s Nuiavah 
ultimately dismissed. Further execution of the 
decree for realisation of the amount due thereunder 
was started in 1924. In that case also upon the 
objection of defendant no. 1 the Court directed that 
village Parsa would be sold last of all the mortgas^ed 
properties. One of the two decree-holders, who had 
already purchased the morts:a^ed properties in 1921 
from the plaintiiTs, paid off the entire amount due 
under the decree on the 3rd of Kovember, 1925. Thus 
there arose no occasion to sell village Parsa and it was 
saved on account of the entire satisfaction of the 
mortgage decree as stated above. Defendant no. 1 
did not pay Rs. 3,450 as part of the consideration 
money for the sale of village Parsa to her, which was 
kept in deposit or amanat with her for payment to 
the prior zarDeshgidars, Raja Sidheshwari Prasad 
Karajan Singh and Guni eshwari Pra.sad Narayan 
Singh, The plaintiffs, therefore, brought the present 
suit for realization of the said amount of Rs. 3,450 
principal with interest from t h e  defendants upoji 
the ground that the said money belonged to the 
plaintiffs as part o f  the consideration of the sale of 
village Parsa to the defendants and that it was kept 
with the defendants in order to pay off a part of the 
zarpeshgi of Baja Sidheshwari Prasad Narayan 
Singih and Gunjeshwari Prasad Karayan Singh of 
1898 and thtat money was never paid and the said 
zarpeshgi and tlie niortgage debts o f the aforesaid 
Rajas were paid o f  on behalf of the plaintiffs.

The defendants, of whom defendant no. 1 claimed 
to be the sole vendee o f Parsa resisted the plaintiffs’ 
claim on various grounds, and also pleaded limitation.
The suit was decreed by the lower courts. In second 
appeal the only point urged by the defendants was
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1980. tliat tlie suit was barred by limitation.
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Musammat p . C. Manuk (with him Sambhu Saran and
Prasad), for the appellants.

V. Harnarayan Prasad, for the respondent.
J w a l a  P r a s a d ,  J. (after stating the facts set out 

S i n g h , above proceeded as follows :)
Both the Courts below have decided against the 

defendants holding that the suit was not barred by 
limitation. Mr. Manuk on behalf of the appellants 
strenuously contended that the cause of action in this 
case arose on the 13th May, 1907, when the sale deed 
in respect of mauza Parsa was executed by the 
plaintiffs in favour of the defendants. His conten­
tion is that the aforesaid sum of Rs. 3,450, part of the 
consideration money of the sale of village Parsa, was 
kept in deposit for immediate payment to the prior 
zarpeshgidars and the mortgagees and failure to pay 
it at once gave rise to a cause of action on the very 
date that the sale deed was executed. At the very 
outset I would say that this contention o f Mr. Manuk 
has not appealed to me either on the abstract 
principle of law or in the circumstances of the case. 
A number of authorities have been cited on both 
sides. Mr. Manuk has solely relied upon the case 
of Raghuhar Rai v. Jaij Raj{^), The respondents 
have relied upon later decisions of that Court in 
Ram 'Dulafi v. Hardwari Lali^), Sarju Misra v. 
Shaikh GMdam Husaini^) and Kedar Nath v. Ear 
Golindi^) Bud also upon a case of the Madras High 
Court, Kaliyanimal v. Kolanda'oela Goundari^): The 
plaintiffs also urge that the view taken in Kumav 
Wath Bhuttacharfse y. Noho Kumar BhattacJiarjee{^) 
also supports their contention.

(2) (iniS) I. L. K. 40 All. 505.
(S) (W20y G3 Ind. Gas. 87.
(4) (1926124 All. 550.
(5) (imS) 88 Ind. Cas. 1S8.
(6) {189$) I, E. 2G Cal. 241.



Tiie decision in Ragliuhar Rai v, Jaij i®so.
does not apply to the facts of the present case, and 
their Lordships at page 433 have made it clear that eajbaksi 
the point that arises in this case did not arise in that 
case. In that case the actual damage had not been btsitondeo 
sustained by the plaintiff when he brought his suit. N abatan 
That was a case where compensation was sought for 
breach of a covenant on account of an appreheiided 
injury in future. Their Lordships say ; “ The point pb asad , j . 
that the debt on which actual damage was sustained 
gave the plaintiffs a second cause of action, does not 
arise inasmuch as the plaintiffs have not yet paid any 

"Cioney to the heirs of Sanchi R a m /’ Thus, any 
general observation that might lead, to a construction 
of the views of their Lordships that limitation for a 
suit for recovery of actual damages on account of 
breach of a covenant must be computed from the 
date of the contract, must be taken to be obiter, 
dictum; nor do I think that the observation of Bayley.
J. in Battley v. Faulkner ('̂ ) quoted by their Lord­
ships in that case does in any w'ay support the view 
of the law taken by their Lordships in that case.
The later decisions of that very Court have not 
accepted the view taken in that case. The latest 
decision of that Court in Ra7n Ratan Lai y . Ahdul 
Wahid Khani^) is on all fours with the present case.
In that case, as in the present: no time was fixed for 
payment of the money deposited with the defendants 
jand. therefore, no opportunity ever arose for the 
performance of the obligation and consequently there 
could be no breach until the person who had under­
taken to pay was Galled upon to do so. The cause o f 
action in such a case, as held in that case, does not 
arise until the demand is made and ignored, or when 
the person to whom the money is to be paid sues the 
person with whom the contract had been mad 
consequent loss and damage occur. The decision in

' ( 1 ) I : ■
(2) (1820) 3 Bam & m  288.

; { 3 )  a 9 2 ” v l .  I . .  K .  4 9  A I L  6 0 S .
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1930. the case of Raghiibar Uai w Jaij Raj{^) was distin- 
guished ; ‘ ‘ Reliance was placed upon a decision, 

"rajbâ si vMck is now of some years’ standing, Raghuhar Rai 
Ktjee t . Jaij Raj(}), We doubt whether that ease is a 

Bi&huvdeo authority. The money in that case had not
NarItan̂  paid and, therefore, the question which has 
Singh, arisen in most of the subsequent cases did not

arise. There seems to be a healthy and consistent 
PiusÂ '̂̂ j. current of authority in recent years that the statute 

runs from the time when the loss is incurred, or, 
in other words, when payment is made.”  Thus
the plaintiffs’ suit is not barred by limitation.
The cause of action arose on the 3rd of November, 
1925, when the payment was made and the mortgage 
decree of the Eajas Sidheshwari Prasad Narayan 
Singh and Gunjeshwari Prasad Narayan Singh was 
satisfied. The present suit was instituted on the 
14th July, 1927, and was well within time. In the 
circumstances of the present case no payment could 
be made by the defendants until the plaintiffs were 
ready to pay off the balance of the zarpeshgi and the 
mortgage money due luider the mortgage bonds of 
1898. By those bonds a number of properties were 
mortgaged. The amount of the zarpeshgi was 
Rs. 45,499 and the amount of the mortgage money 
was Rs. 6,061. Only one of those properties, namely, 
village Parsa was purchased by the defendants for 
a very sraall sum compared with the mortgage debt of 
the Rajas, namely, Rs. 4,150. Out of this only 
Rs. 3,450 was kept m amanat with the defendants 
to pay off a very insignificant portion of the zarpeshgi 
debt. In the bond it was stipulated that the balance 
would be paid by the mortgagors and the properties 
‘' in their ijara ”  wonld be released. The mortgagors 
did not pay the zarpeshgi debt. The zarpeshgidars 
wonld not accept part payment of their debt. 
Therefore, the defendants were not in a position to 
pay the which was kept in deposit and
th© only time when they could pay was at the time
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when tlie final acijiistrneiit was made in 1925 in the 
execution case when, on, behalf o f the plaintiffs^ the musammat 
entire zarpeshgi money was paid. Tlie defendants rwbansi 
should have i'i,t that stage paid tlieir quota which was 
the plaintiffs’ money in their hand.- In the case of i>,ishundeo 
Kaliyammal v. Kolandwoela Goimdari}) it w as" Narayan • 
obsei'ved with regard to a. siinilai covenant that it singh. , 
was a covenant of indemnity and tliat apart from 
any principle o f construction it is the wording of a ph&sab, J. 
[Mirfcicular dociiment that must determine the decision 
in each case. Gonstriiing the document in question, 
namely, the sale deed o f 1907 executed by the 
plaintiffs’ ancestors in favour of the defendants, I have 
no hesitation in liolding that tlie covenant in question 
was a covenant of indemnity by tlieir covenant 
has been held to be one of indemnity by their tord- 
ships of the Privy Council in tlie case o f M%isammat 
Izzat-un-nissa Begam v. Kumar Pertab Singlii^).
“  The contract of indemnity may be express or 
implied. I f  the purchaser covenants with, the vendor 
to pay the incumbrances, it is still nothing more than 
a contract cf indemnity. The purchaser takes the 
property subject to the burden attached to it.”

The next point-urged is as to tlie rate of interest 
allowed, by the Gourts below. The' Courts .below have 
allowed''one per centr:per mensem. 'There  ̂is, :iio':' 
indication ■ ’ any where - th:at i any rate ' ; o f ; : interest', ■; Was 
settled between the parties.;: TherefGre ;the ■'in̂  
will be allowed in shape of damages at the rate o f 
six per cent, per annum. The decree o f the Court 
below will, therefore, be modified.

' Th.e, appeal :is siibstantially ' dism there­
fore the appellants should bear tlie costs of the 
.■respondents.

J a m s s , J .— I  a,gree.

I)&ĉ eQ 1)̂
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