
action in a Civil Court such, as tSie present one is not 
barred by section 139A. I am in full accord -witii his 
Lordship’s view expressed in that case. gursaran̂

On behalf of the respondent it was contended 
that the present suit is barred by section 258 o f the p\r̂iesh. 
Chota Nagpur Tenancy ‘Act. That section has no w.uu
application to the present case. K  does not relate 
to an application under section 71 of the Act nor does .rwAi-A
the present suit seek to vary, modify or set aside any 
decision, order or decree o f the Depnty Commis
sioner. The reliefs sought in the present suit afe a 
declaration of the plaintiffs’ right in the properties 
in dispute and for recovery of possession o f  the same 
not on the ground o f illegal dispossession but on the 
ground of title. The scope o f the suit is outside an 
application for recovering possession in a summary 
proceeding by an application under rection 71 o f the 
Act. '■ ■

For these reasons I respectfully 'differ from ffie 
view taken bv his Lordship Ad ami. J.v in the case and 
would set aside his decision. I  will, therefore, allow 
the appeal with costs and restore the decree passed by 
the Court below.

D aw so n  M il l e r , C. J .— I  agree.
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Before Jwala Prasad and Macpherson, J. J. 
BASGIT SINGH 1926.

V.

' , KING-EM PEBOR.*, ■ "  , ,

«idmtiflenfion of Prisoner's Act. ]9‘20 (Act XXXIII of 
1920), 5— impression of arr-iisaJ person, irhe-
ther may he taken in Court for purposes of comparison—Rcgi-<;- 
iradon Act, 1008 (Act XVI of 1008), seciion S2(r)~~Cha7qe

* Crimmal Revision no. 099 of front an order of F. F
Madan, Esqr., i.c.s./ Sessioiis^-Judge of Shallabrul, ilio 2‘2ucl
Septemher, 192B, eraifirrnlilg an order of Biitiii S. P. Raliai, Magis- 

% 1st elasB, Arrahj dated tiuT 1036,
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of false personation—conviction for doing “ any other Act in 
any proceeding ■under the Act.'‘

AVhere the accused was charged under section 82(c) of the 
Begistration Act, 1908, with having falsely per^nated another 
and, in such assumed character, with having presented a docu
ment purj}orting' to have been executed by that other for 
registration.

Held, that in view of the provisions of the Identification 
of Prisoners Act, 1920, it is not improper for the court to 
talce finger-prints of the accused in its presence and to have 
them compared by an expert with the disputed finger-prints.

Superintendent and Remsmhrancer of Legal Affairs of 
Bengal v. Kiran Bala Dassi (1), followed.

Bazan Hajam v. King-Emperor, (2), King-Emperor v. 
Ciramm d (3) and Emperor v. Ahdul Hamid (4), referred to.

Probative value of the evidence of finger-print experts 
discussed.

Tn the present case the High Court held that the evi
dence wasv insufficient to prove that the accused ŵ as guilty of 
personation, but found that he had, in column 1 of the Thumb- 
impression Hegister kept under rule 53 of the Hegistration 
Buies, put his own thumb-impression as that of another and, 
therefore , that he was'guilty under the latter part of section 
82(c) of the Begistration Act, of doing- “  any other act in any 
proceeding or inquiry under this Act.”

The registration of a document is a proceeding under the 
Act and the giving of a thumb-impressiou under rule 53 in the 
case of an illiterate isi an act in a proceeding under the Act.

The petitioner Basgit Singh was convicted under 
section 8^(c) of the Indian Eegistration Act, the 
charge being that on or about the 29th day o f Septem
ber, 1902, at Koilwar 'Eegistration office he falsoly 
personated one Sidhu Mahto and in such assumed 
character presented a document, namely, a mortgage 
deed, dated the 20th September ,1902, for Rs. 400,

(1) (1925) 30 Cal. W. N. 875.
IJ53 (1922) I. L. E. 1 Pat, 242.

(3) (1923) I. L. E. 46 Mad. 715.
(4) (1905) I, L, R. 32 Cal. 759,



purporting to have been executed by Sidhu Matito and s m
others in favour of Chamru Singh, for registration. Bkmn

Chamru Singh was father o f the petitioner Basgit 
Singh. Sidhu was son o f Tengar Mahto. He had 
two brothers Ramnandan and Subedar, Tengar 
Mahto executed four documents in favour of Chamru 
Singh : (1) a usufructuary mortgage deed for Rs. 500, 
dated the 27th May, 1897, (2) a mortgage deed for 
Rs. 95 (Exhibit 13), dated the 5th August, 1899, (3) 
a mortgage bond for Rs. 141 (Exhibit 14), dated the 
3rd September, 1899, and (4) a simple mortgage deed 
for Rs. 197-13-6. All these bonds were reEan deeds 
except the last one which was a simple mortgage.
After the death of Tengar Mahto, on the 9th Novem
ber, 1901, his sons Sidhu Mahto, Ramnandan Mahto 
and Subedar Mahto executed another mortgage bond 
for Rs. 300 (Exhibit 15) in favour o f the petitioner’s 
father Chamru Singh. On the 27th October, IBOS,
Sidhu Mahto and Ramnandan Mahto executed a sale 
deed (Exliibit 17), for Rs. 1,000 in favour o f Chamm 
Singh. The case o f the prosecution was that the three 
mortgage bonds were satisfied: (1) o f Rs. 500, (2) of 
Rs. 197-13-6 and (3) of 'Rs. 300. In 1921' Sidhu 
Mahto and Ramnandan Mahto executed another sale 
deed (Exhibit 1) in favour o f one Akbar Ali for 
Rs. 1,500. By the consideration o f this sale Akbar 
A li was to pay off the two mortgage bonds o f Rs. 95 
and Rs. 141 respectively. Akbar A li accordingly 
tendered to petitioner Basgit Singh and Ms brother 
Basawan Singh the said sum of Rs. 236 towards the 
satisfaction o f the aforesaid bonds. They refused to 
accept the payment, contending that they had another 
mortgage bond o f  Rs. 300, dated the 9th November,
19D1 (Exhibit 15), which remained unsatisfied.
Akbar A ll instituted a civil suit for redemption and 
recovery o f  possession. In the civil suit the sale deed 
(Exhibit 17), dated the 27th October, 1908, which was 
executed by Tengar Mahto in favour of Chamru Singh 
wras produced. I t  showed that two bonds were men
tioned therein to be satisfied but of the consideration
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money, namely, the rehan bond of Rs. 500, dated tlie 
Basgit May, 1897, and tlie bond, dated the 20th Septem-
SiNGH her, 1902, for Es. 400. There was no mention in the 

sale deed o f the mortgage deeds of Rs. 197 odd and 
Empeeoe. R s .  300. The contention of Akbar A li, the plaintiff 

in that case, and of Sidhu Mahto and Ramnandan 
Mahto, the alleged executants of the bond o f the 20th 
September, 1902, was that that bond was a forgery 
and that Sidhu and Ramnandan never executed it. 
The M im sif held that it was not a forgery and did not 
allow redemption to the plaintiff unless he paid the 
bond of Rs. 300 which remained unsatisfied. On 
appeal the Subordinate Judge hold that the bond 
set up was a forged one and that Sidhu and Ramnan
dan never executed it. This view was taken upon a 
consideration of the evidence o f an expert on finger 
prints. The Subordinate Judge referred the matter 
to the Criminal Investigation Department for inquiry 
with the result that Ramlagan Chamar, a servant o f 
the petitioner, was convicted for having given a 
thumb impression for Ramnandan Mahto. Upon 
further inquiry the present petitioner was put upon 
his trial along with one Daroga Singh who was 
supposed to have identified the executants Sidhu 
Mahto and Ramanandan Mahto before the Sub- 
Registrar of Koilwar. Daroga Singh was acquitted, 
and petitioner Basgit Singh was convicted.

The lower Courts held that the peitioner put his 
thumb impression in a register o f thumb impressions 
of executants kept under rule 53 framed under the 
Registration Act. The form for this register was 
No. 8, and provided for the following columns

(1) Impression of left thumb or other digit,^
(2) Name and signature o f  executant,
(3) Date o f impression,
(4) Book number and document number, and
(5) Serial number o f impression.
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In column (2) o f this register it was stated-— 1926.
Salii Sidliu Mahto b a k a la m  D a r o g a  Singh ” B a s g i t

as being the executant o f document No. 92t4 copied s^ gh
in book No. 1. In column (1) of tliis register was the 
thumb impression supposed to be o f the executant Empeeoe. 
Sidhu Mahto mentioned in column (2). The clerk 
Deoki Lai, who was examined in the case on behalf o f 
the prosecution, wrote the name o f Sidhu Mahto in 
column (2) indicating that this was the name given 
to him by the person who was said to have executed 
the document in question and affixed his thumb im 
pression in column (1). The date o f taking the thumb 
impression as mentioned in column (3) was the 29tb. 
September, 1902. The entries in question in the 
register referred to abo-ve were, therefore, in respect 
of the document in question. The original dooiimeiit 
was not produced, and the Court was not inform-id 
where it was, A  copy o f  that document was made i i i : 
the register o f documents provided for by the Begis- 
tration Act and that register was produced before 
the High Court. It showed that the document in 
question was presented before the Sub-Eegistrar on 
the 29th September, 1802, at the Koilwar Sub-registry 
office by Sidhu Mahto who was said to have signed 
tiie endorsement of presentation by the pen of Daroga 
Singh, The Courts below found that the thumb im
pression in column (1) of the register of thumb impres
sions referred to above was that of the petitioner.
This finding was based upon the evidence of an 
expert on finger prints who arrived at the conclusion 
by comparing the thumb impression in question in the 
register with the thumb impressions Exhibits 2, 3^
4, 5̂ and 6. There was direct evidence given with 
respect to the thumb impression (Exhibit 3) as being 
that o f the petitioner Basgit Singh, That was a 
thumb impression given by him upon a. registered 
bond o f 1906. Witness Badrudu^a said that the 
thumb impression was given by accused Basgit Singh 
in his presence upon that document. The thumb im.- 
pressions (Exhibits 4, 5 and 6) also appeared to be of
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Basgit Singh, though there was no direct evidence 
Bassu o f his having given those thumb impressions.

iTnam (with him B. P . Sinha), for the
petitioner.

EMimja. j j  NandJceolyar, Assistant Government Advo
cate, for the Crown,

JwALA P rasad J ., (after stating the facts set 
out above, proceeded as follows :)

Sir A li Imam on behalf o f the petitioner 
contends that the evidence of the expert is insufficient 
to prove the identity of the petitioner with the man 
who gave the thumb impression in column (1) of the 
register, and he has referred to the decision in the 
case of Baziri Hajjam  v. King-Em feror Q). In 
that case the accused was convicted under section 
82(c) and (d) of the Registration Act. The charge 
against him was that a document registered by the 
Sub-Registrar o f Koilwar was not in fact executed 
by Ram Pra,sad but was executed by the accused 
Bazari Haijam who represented the alleged execut
ant Ram Prasad who placed his thumb impression 
upon the document. In that case the thumb impres
sion of the accused was taken in the Magistrate’s 
Court as well as in the Court o f Sessions by a finger 
print expert who upon a comparison o f those thumb 
impressions with the one on the document in ques
tion found th f̂t the three impressions were iden
tical. The conviction of the accused was based upon 
the evidence of the expert. Their Lordships (Das 
and Bucknill, JJ .), deprecated the practice o f obtain
ing thumb impression o f an accused person in the 
manner set forth and held that it was improper to 
convict an accused person on the sole testimony o f a 
finger print expert.

Recently, in the case oi Superintendent and 
memhrancer of Legjzl Affairs of Bengal Y.  Kim n  

'Ddssi and Duval, J J ., referred fe
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section 5 o f Act X X X I I I  o f 1920 and to section 45 1926.
of the Evidence Act and held that the taking o f a " bIsgit”  
thumb impression o f an accused person in the manner sikgh 
that was done in the present case was permitted by 
section 5 o f Act X X X I I I  of 1920 and that the empS os. 
opinion o f the expert formed by a comparison o f 
such thumb impressions is admissible in evidence.
Their Lordships observed: “ It would therefore
follow that the procedure which was adopted by the 
Magistrate was one in strict accordance with the 
provisions o f the law and that the learned Sessions 
Judge was not cofrect in saying that the thumb im
pression o f Kiran Bala Dassi which had been taken 
in Court was one which had been taken illegally and 
against a fundamental principle o f law. That being 
so, it is impossible to resist the conviction that the 
thumb impression which had been put on the deed at 
the time o f the registmtion o f the document was one 
which had been put not by Sindhu Bala Dassi but by 
Kiran Bala Dassi; in other words, we aTe satisfied on 
the evidence that it was Kiran Bala Dassi who had 
personated Sindhu Bala Dassi at the time of the 
registration of the document/’ W ith this observa
tion their Lordships convicted the accused in that 
case.

Similar was the view taken in the case o f King- 
EmpeJ^or v. Ywammal ( )̂. In  that case the decision 
by this Court in the case o f Bazari ffa.jjam  v. King- 
Emperor p) as well as o f the Calcutta High Court 
m EmyBroT Y. Ahd'ul Eamid (f) were considered.
In that case, V. their
Lordships observed that a Court cannot refuge to 
convict a person on the evidence o f a finger print 
eipert, merely on the ground that it is unsafe to 
base a conviction upon such evidence. I f  the finger 
prints are clear enough, the Court must verify the 
evidence o f the expert by examining them with a

(1) {1923) I , X . i .  46 M ad.’TlS. (2) (1922) I. L. B. 1 243,
(8) (W05) I . I j. E. 82 Cal. 755,
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1926. magnifying glass if  necessary, and applying its own. 
Basgit miiid to the similarities and dissimilarities afforded 
Binge by the finger prints, before coming to a conclusion one 
Kma- or the other. In that case the finger prints or

eju'kkor. the thumb impressions were in the light o f the afore- 
said remarks examined by their Lordships and they 

rEi.v̂ n"J j. differed from the opinion of the expert and did not 
consider it safe to convict the accused.

It seems to me that it is not now open to contend 
that it is wrong on the part of the Court to take 
finger prints o f the accused in its presence and to 
have them compared by an expert with the disputed 
finger prints. The question has been solved by 
legislation (Act X X X II  of 1920).

As to the probative value o f the opinion of an 
expert on finger prints, it must have the same value 
as the opinion of any other expert, such as a medical 
officer, etc. In each case the evidence is only a guide 
to the Court to direct its attention to judge of its 
value. The Court is at liberty to use its own discre
tion and to come to a conclusion either in affirmance 
nr differing from the view taken by the expert. In 
this view it may be said that, as has been held 
repeatedly in a number of cases, that it is not safe 
to convict an accused upon the sole testimony of an 
expert. The danger of such a conviction has also 
been indicated in the decision o f the Madras High 
Court referred to above. Each case, however, must 
depend on its own circumstances.

The question, therefore, at issue in the present 
case is whether there is sufficient evidence direct or 
circumstantial to enable us to sa,y with reasonable 
certainty that Basgit Singh accused is the person who 
put his thumb impression in column (1) o f the register 
in question.

I have considered the case ^ery carefully and in 
tlie circTOstances o f the present case I cIq not think
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that we can reject the evidence o f the expert. The iQse. 
circumsta.nces aSord ample corroboratioii of the 
expert’s opinion. Sidhn and Ramnandan have not Singh 
been shown to have borne any grudge or enmity 
against the petitioner before us. All that we know e îpeeob. 
is that the family o f the accused and of Sidhu Mahto 
were on amicable terms and they had monetary trans- pkasa? ’\t. 
actions between them. The accused's father and 
after him he himself seemed to be always ready to 
help Sidhu and his family in times of pecuniary needs.
No less than five mortgage bonds were executed 
Tengar ivlahto, father of Sidhu Mahto and Ramnan- 
dan"” Malito in favour of Chamru Singh. They 
executed sale deeds, one in favour of Chamru in 1903 
and another in favour of Akbar A ll in 1921 in order to 
pay off the debts covered by the mortgage bonds. There 
is iiothing to indicate why haying admitted five o f  the 
bonds they would refuse payment of the bond in ques
tion, dated the 20th September, 1902-, and deny tlie 
execution thereof altogether. On the other hand,  ̂
accused Basgit and his brother Basawan might have 
apprehended that the land which was in their posses
sion under a usufructuary mortgage from 1897 might 
slip out o f their hands. There might thus be pecu
niary object in their minds in forging the document 
in question in order to augment the liability o f Sidliu 
and. Eamnandan and tlius to prevent redemption o f 
the lands in their possession.

Tkus, whereas on one side, that is, on the side 
o f the accused we find a motive for fabricating the 
bond in question, on the side o f Sidhu and R,amnan- 
dan there is absence of any motive for denying the 
boM  i f  it were genuine. It is but natural tliat the 
persons in whose f  avour the document in question was 
executed would be the persons in the Koilwar registry 
office, particularly when Sidhu and Eamnandan, the 
executants of the bond, were not there, and that fraud 
and' forgery in their n^mes had to be committed in 
order to pass suxjeessfuOy through the registration o f
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1926. docmneiit. Therefore, Basgit Singh and Basa-
Basgit wan Singh who were the beneficiaries under the
Singh bond in question would naturally be the persons in the
Kma. I’sgistry office and without their participation it was 

espeeoe. not possible to consummate the forgery o f the docu-
jwALA One of them, therefore, either Basgit Singh

P ba sa d , j . or Basawan Singh must have presented the document 
in question and also put the thumb impression in 
column (1) of the register. The question is which 
of them did so? The thumb impression has been 
proved to be not similar to the thumb impression of 
Sidhu Mahto. The opinion of the expert is that it 
is similar to the thumb impression o f Basgit.

The case o f the accused is that the bond in ques
tion was satisfied by means of the consideration of the 
kabala (Exhibit 17), dated the 27th October, 1903.
Along with it the bond of Es. 500, dated the 27th
May, 1897, must also have been satisfied and, in fact, 
it is case o f both sides that it was satisfied. That 
bond is not produced. The complainant would have 
produced it if he had been in possession o f it. As it 
was a usufructuary mortgage and as the considera
tion was paid out o f it, it seems that this bond must 
be in the possession of the accused. In order to keep 
his lien alive it may have contained endorsement of 
payment or a mark of payment by tearing it off ; but 
the document returned and paid off out o f the consi
deration money remains in the hands of the creditor 
who pays the money as a proof o f such payment. .The 
document for Es. 197-13-6 has also not been produced.

Therefore, the case of the prosecution that the 
document in question was with the accused and that 
he has withheld its production in order to preveiifc 
the detection o f forgery must be held to be true. -

I, therefore, in concurrence with the view of the 
Courts below hold that the thumb impression in 
column (1) o f tlie register is that of the petitioner. 
This proves that he gâ ê the thumb impression in that 
register calling himself Sidhu Mahto as witness Deoki
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Lai says who write it in column (2). [WJietlier he 
presented the document or not, I  am nojt sure that the basgh 
e'vidence necessarily connects liim with it. It is Sixgh
highly probable that he did so, but the presentation of 
a document is an incident quite apart from putting emferob. 
a thumb impression o f the executant in column (1) o f 
the register. The two take place at different places j.
though in near proximity. A  number o f persona 
were present who were interested in the passing 
through o f the document in question and Daro^a 
Singh is said to have signed for Sidhu Mahto in 
column (2). There is, to my mind, a link missing 
which would necessarily connect the petitioner with 
the presenter o f the document.

The charge in the present case is that the 
petitioner personated Sidhu Mahto and in that assum-» 
ed character he presented the document in question 
for registration. That charge to my mind is not 
proved inasmuch as the evidence is not conclusive as 
to his having presented it.

This brings up to the consideration whether the 
petitioner committed any offence under section 82!, 
clause (c), of the Registration A ct by. having personat
ed Sidhu Mahto before the clerk Deoki Lai and 
putting Ms own thumb impression for Sidhu Mahto 
in column (1) o f the register. The learned Assistant 
Government Advocate contends that this would bring 
him under the latter provision o f  the section which 
runs as follows
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“ Falsely personates another, and in such assumed eliaracfer
presents any doeument, or makes any........ .............. statement..........
.............or does any other act in any proceeding or enquiry under this
Act.".« , ■ . ■

I  have quoted only as many words o f the section 
as are necessary for the purpose of this contention. 
Sir A li Imam also agrees with this contention. It 
seems, therefore, that th^ registration of a document 
is a proceeding under the A ct and the giving of a



' thumb impression under rule 53 in the case of an
BAsaiT illiterate person forms an act in a proceeding under
Singh the Act. Therefore, that fact alone, namely, the

putting of the thumb impression by the accnsed in 
Ekperos. column (1) in order to facilitate registration of the

document will be an offence committed under section 
Peaŵ j . clause (c) of the Act.

The question then is whether the accused will 
be prejudiced by his conviction for it instead of for 
presenting the document in a.n assumed character as is 
set forth in the charge. The whole case of the prose
cution from the beginning is based upon the putting 
of the thumb impression in column (1) o f the register 
and the accused had, therefore, full notice of the 
charge against him and the evidence that was given 
in support o f that charge. Therefore the accused 
will not in any way be prejudiced by his conviction 
under the latter portion of clause (c) o f section 82 o f 
the Registration Act.

I  Avould, therefore, uphold the conviction of the 
petitioner and reduce the sentence to six months' 
rigorous imprisonment.

The Court would like to place on record its 
appreciation of the work done by the Criminal Inves
tigation Department in detecting the offence.

M acpherson, J .— I agree to the order proposed. 
No point of law arises. It  is also not shown that the 
findings on the facts o f the appellate Court are wrong. 
Indeed the examination of the facts before us has 
served to show that the conclusions thereon o f the 
learned Sessisons Judge are entirely correct'. I 
should myself have had eo serious difficulty in holdiug 
that it is a legitimate inference from the facts proved 
in the case that the petitioner presented the mortgage 
deed in question for registration. But in all the 
circumstances I  am not pre|)ared to say that the order 
proposed does not adequately meet the ca,se.
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