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1026, udgment-debtor under section 248, Civil Procedure
Rua  Code, 1s not by .wel enfficient to debar him from
fiswamnar urging the objection than an a pplication is barred by
N‘”Ht Bamr 13y Lnta,uop when no order for execution has heen made
Mampsu  after the service of notice under section 248.°° In
Sam. the present case we find that an order was made for
Kopwaer  attachment of the judgment-debtor’s properties after
samav, 7. the service of notice under (hﬂer XXI, rule 22.
This will hring the present case within the doctrine

faid down in l’zmuz*i Pershad Dichit’s case (1).

The present application is clearly within time.
This appeal is dismissed with costs.

Let. the record be sent down as soon as possible.
Ross, J.—1 agree.
Appeal dismissed.

APPELLATE CIVIL.

Before Ross and Kulwant Sahay, J. J.
_ BALDEO THATHWARI KONHORAT
Nou., 2. . ’
LACHMAN LAL PATHAI{#
Limitation det, 1903 (det IX  of 1908), Sehedude I,
Artiele 182 (.5)—~\l€p fn-aid of execulion—appearance on an

application wnder Order XXI, rule 90, Code of Civil Proce-
dure, 1905 {det ¥V of 1803).

1926.

The mere appearance of the decree-holder in a proceeding
under Order XXI, rule 90 of the Code of Civil Procedure,
108, which is ('{ismhsed for default, does not amount to an
application to take a step-in-aid of execution withiin the mean-

ing of Ariicle 192 (5), Schedule 1 of the Limitation Acf,
1808.

(1) (1883 1. L. R. & Cal. 51, P. C.

* Miscellaneous Appeal no. 81 of 1926, from an order of F. F.
Madan, Esqr., ro.s., District Judge of Gaya, dated the 6th March,
1926, reversing a decision of M. Ihtisthin Al XKhan, Subordinate
Judge of Gaya, dated the 14th November, 1925.
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The facts of the case material to this report are
stated in the judgment of Kulwant Sahav, J.

M. N. Pal, for the appellant. )

Kailaspati and Sarju Prasad. for the respondent.

KuLwant Samay. J.—This is an appeal by the
judgment-debtor against an order of the District
Judge of Gava overruling his objection to the execu-
tion of a decree and directing the execution to pro-
ceed.

hie only objection raised was that the decree

under excention was barred by limitation. It appears
that before the present execution annther application
for execution of the same decrce had heen made. and
some properties belonging to the judgment-debtor were
soldl oit the 28th Fehruary, 1622, The judgment-deb-
tor filed an apnlication for setting aside the sale under
the provisions of Order XXI, rule 90, of the Civil
Procedure Code. This application was eopposed, by
the decree-holder who was himself the auction pur-

chaser. On the 10th June, 1922, the application for.

setting aside the sale was dismissed for default. On
that date, however, it appears, that the decree-holder
was present in Conrt with his witnesses. The present
application for execution was filed on the 8th June,
1925. This application 1s evidently time-barred.
But it was contended on behalf of the decree-holder

that his appearance on the 10th June, 1922, amounted

to a step-in-aid of execution and gave a fresh start

to the period of limitation. The learned Subordinate -

Judge held that the decree-holder’s appearance on the

10th June, 1922, did not amount to a step-in-aid of

execution and that the present application was barred.
The learned District Judge, on appeal, has held that

the appearance of the decree-holder with his witnesses

on the 10th June, 1922, amounted to a step-in-aid of
- execution, and that the present application was not

barred by limitation. He relied upon a decision of

this Court where it was held that any step by the

decree-holder to remove obstacles thrown by the judg-

ment-debtor in the way of the execution of a decree
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was a step-in-aid of execution. He was of opuuon
that this principle was wide enough to include a case
in which the decree-holder appeared with witnesses in
a proceeding under Order XXI, rule 90, which was,
however, dismissed for default. I am of opinion that
the view taken by the learned District Judge is erro-
neous. Article 182, clause (5), of the first Scheduls to
the Indian Limitation Act, provides that the periad
of lim'tation will hegin to run from the date of an
application to take some step-in-aid- of execution.
Here, no application was made by the decree-holder to
the Court on the 10th June, 1922. the decree-holder

was merely present in Court with his witnesses, but

there was no occasion for him to take any step in Clourt
inasmuch as the application under Order XXI. rule
90, was dismissed for default. The mere appearance
of the decree-holder in a proceeding under Order XXT.
rule 90, which was, however, dismnissed for default,
caunot, in my OplIl]OIl amount to an apphcatmn to
take some step-in-aid of execution within the meaning
of clause (5) of Article 182 of the first Schedule to the
Indian Limitation Act. The decision of the learned
District Judge cannot be sustained. The appeal must
be allowed and the application for execution dismissed
as barred by limitation. The appellant is entitled to
his costs in this Court as well as in the Courts below.
Ross, J.—1T agree.
Appeal allowed.

- APPELLATE CIVIL.

Before Dawson Miller, C. J. and Foster, J.
F. A. BAVI

.
SRIMATT SABITRT THAKURAIN.*

Code of Civil Procedure, 1908 (det V of 1908), section
109 ()—Order setting aszde comproamse decree, whether is
a final order.

* Privy Council Appeal no. 28 of 1926.




