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Before Jioala Prasad and Biicknill, J.J. 
KASHI RAM  KAROO RAM

V.
1926.

EAST INDIAN RAILW AY.*

Railways Act, 1S90 (Act IX of 1890), Risk Note D— loss 
of part of Gonsigmnent— wilful neglecA— tJieft from a running 
train, u'liefher covcrcd hy Risk Note B.

Seventeen bags of sn«ar out of a consignment of 126 bags 
not liaving been delivered to the plaintiff who had consigned 
them to the East Indian Railway for delivery, the plaintiff 
sued tlie Company for damages for non-delivery. The 
Company admitted that the bags liad been lost while in_their 
custody but, relying on Risk Note B, pleaded that tlie I«5ss 
was not due to their wilfni neglect or that of their servants.

The guard in charge of the train testified that he had seen 
the bags falling out of the wagon in which they had been 
locked when the train was travelling between 10 to 15 miles 
an hour between two stations. He deposed that he thought 
the case was one of a “  moving train theft ”  and that he had 
been unable to communicate with the driver and that he dared 
not stop the train for fear of an accident.

Held, that the company was hable, for if the guard could 
have communicated with the driver or have stopped the train, 
his omission to do so amounted to wilfuhneglect on his part; 
if he could not have done so then there was wilful neglect on 
the part of the company.

B. B. G. J. Ry. Go. v. Natta.fi Partapohand FirmO-), 
referred to.

Under the terms of Risk Note B a Railway Company is 
not exempt from liabih'ty for loss occasioned by their wilful 
neglect : “  Provided the term wilful neglect be not held to
include fire, robhery from a running train or any other unfor- 
•seen event ” .

^Appeal from Appellate Decree no. 981 of 1924, from a decision of 
F. F. Madan, Esq., i.e.s., District Judge of Gaya, dated the 29th 
Maj’ , 1924 reversing a decision of Babn ^Satyaranjan Prasliad Sinha, 
Munsif of Gaya, dated the 17th September, 1923.

(1) (1925) A, I. R. (Mad.) 745.



Held that the proviso does not apply to theft from 1926.
riimiino' train.

t o t .  V I J  I^ATNA S M E S .

K a s h i  K-u i

. East Indian Railway v. .Nathmal Behari LaU}), Great B.vm
hulian Peninsular RaUtoay Company v. Bhola Nath Dehidasm j ’
ajid Gopal Rai Pliul Ghand v. Great Indian Pmmsular Rail­
way G o mp a n y n o t  followed.

x4.ppeal by  the p la in tiff.

The facts of the case material to this report are 
stated ill the judgment of Biiclaiill, J.

N. K , Prasad and B. K. Frasad, for th.e 
appellant.

N. C. Sinha and B. B. Ghosh, for the respondent.
B u c k n il l , J .— TMs was an appeal from a 

decision o f the District Judge o f Ga,ya dated the 29th 
May, 1924V by which he reversed a jndgnient of the 
Mmisif of the same place dated the l'7 th  September,
1923. The case was one o f a claim by the plaintiff 
against the East Indian Bailway Company; the 
plaintiff's case was that out of 126 bags o f sugar, 
wdiich w’ere sent from Kidderpur Dock at Calcutta to 
him at Gaya, only 109 bags were in fact delivered.
He, therefore, sued the Railw^ay Company for damages 
for non-delivery of the missing 17 bags of sugar. The 
Munsif found in the plaintiff’s favour and gave him 
a decree, although he did not aw^ard him quite as much 
damages as he claimed. The District Ju dge, however, 
reversed the decision o f the Munsif.

In this instance it is fortunate that we are not so 
much in the dark with regard to wliat appears to have 
taken place as we are in so many of these cases. The 
defendant Company pleaded the usual Risk Note B ; 
they admitted in their written statement that the goods 
ha.(i been lost W'hilst in their custody; but they alleged 
that they were lost without any wilful or other 
negligence by the Company or on their account.

(1) (1917) I. L. E. 39 All. 418. (2) (1923) I. L. R. 45 AH. 56.
(3) (1924) I. L. B. 46 All. S37.



1926. j^fow it is clear, from, tlie evidence which was pro-
Kashi Ram duced by the defendant Corapaiiy, tha,t, when the 

K a r o o  R am  goods train ( o f  which the wagon or truck containing 
E I * By goods was an unit) left Asansole on the East

Indian Railway on the 4th February, 1922, the wagon, 
Bocknili.,j. in which the goods lost were placed, was in good order 

and sealed up. The guard of the train, a Mr. Gown, 
deposed that between 7 and 8 o ’clock in the evening 
he observed that some doors of some trucks were open 
whilst the train was actually in motion between 
Asansole and Sitarampur; he states that he actually 
saw a quantity of parcels of goods falling or being 
ejected from one or more these wagons. lie  could 
not exactly tell how or Avhy they were falling out and 
he did not see any person actually engaged in tossing 
out the bags from the trucks. Now, when the train 
arrived at Sitarampur, the doors of three wagons 
v,̂ ere found to be open; they were then sealed up and at 
a station further on named Jhajha the contents of the 
wagons were checked and the losvses ascertained. It 
was then discovered that these missing goods consigned 
to the plaintiff Vv'ere not there. The guard himself, 
although he could not see any person actually throwing 
the goods out, considered that there must have been 
some person doing so and that it was a case of what he 
calls “  running train theft The Munsif, however, 
came to the conclusion that it was perhaps more likely 
that, owing to faulty padlocks or fastenings of the 
wagons and the jolting of the train, the doors o f these 
wagons became unfastened and that the bags fell out 
owing to the movement of the train ; presumably the 
packages were piled up high in the wagon one over the 
other and they fell out when the doors* of the wagons 
flew open. The Munsif, therefore, came to the: 
conclusion that upon this line of reasoning he should 
draw the inference that there had been wilful 
negligence on the part of the Railway Company or its 
servants in not ensuring that thê  doors were properly- 
fastened. The District Judge scouts this theory of 
the Munsif. He came to the conclusion that there was
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nothing to indicate that the doors had been badly 
fa,stened and swung open owing to the jolting of the kIshi ium 
train and that, consequently, no wilful negligence of Kamo Bam 
the Company or of its servants had been satisfactorily ^‘ 
proved; and, further, that, in any case, it being, what 
he calls, a “  running train theft the ('ompany under 
the specific provisions o f the Risk T*̂ "ote B was not 
liable.

The learned x4dvocate for the appellant has raised 
in tliese connections points of some interest. In the 
first place lie contends that the evidence which, was 
adduced on behalf of the defendant clearly showed 
wilful negligence on the part of the Company or of its 
servant in the person o f this guard. It is evident 
from the guard’ s evidence that his position in the 
train was a surprising one and to my mind extremely 
unsatisfactory. He depostid that, though he could 
see these doors open and the goods falling out o f the 
train, he was nevertheless unable to communicate with 
the driver o f the engine or wdth any one; that he dared 
not stop or attempt to stop the train jiiid that he was in 
fact completely helpless. The learned Advocate 
suggests that, if  he was able to take any step, to stop 
the train and recover the goods, he ought to have done 
vSO and that, if he was able to do so and did do so, 
there was undoubtedly wilful neglect on his part. I 
must admit that I am inclined to agree. The learned 
Advocate also, alterna^tively, contends that, if  it is 
true that the guard tvas really unable to stop or slow 
down the train or to communicate ŵ ith the driver o f 
the engine in any way or to do anything effective 
(whilst he could see the goods falling out of the wagons) 
then such a condition of affairs show>". wilful neglect 
on lihe part of the Eailway Company in not providing 
the train with some better facilities. Here again I 
am bound to say that I am inclined to agree with the 
learned Advocate. Tahave to contemplate a position 
in which a. guard at the rear of a train is utterly 
unable to communicate with the driver or any one or
0  do anything effective in the event of his observing
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anytliing wrong witli the train in front of him seems to 
Kashi RAir me to be a miserable c-ondition of affairs. What, one 
Eaboo Ram flight ask, wolild happen supposing the guard saw a 

E. L  Rt, truck on fire? Would he through the lack of facilities 
for communication with tlie driA-er or for bringing the 

BircKmL.J. train to a standstill have to remain a passive spectator 
of what mig'ht be a serious catastrophe? It may be 
noted that this guard states that he dared not stop the 
train whilst it was running; hut it will be observed 
that it was only moving, according to his own account, 
at the rate of some 10 to 15 miles an hour; a speed 
which appears to me to be most moderate. In re­
examination, this guard added that had he stopped the 
train there would have been a serious accident. We 
have no information as to wliat this means. Why 
there should have been a serious accident i f  the train 
had been stopped by the guard, I do not know; but it 
would appear that he had some kind of means of putt­
ing a brake on the train. It seems difficult to 
understand why he should not have put the brake on 
and have brought the train to a standstill in view of 
the fact that the train was  ̂ according to his own state­
ment, only moving at between 10 to 15 miles per hour. 
Under these circumstances, I am of the c">inion that 
enough has been shown to indicate that there was 
wilful negligence; either on the part o f the guard or 
of the Company. On the part of the guard if he could 
have taken any effective step but did not. See in this 
connection the case of B. B. C . I. Ry. Go. v. Nattaji 
Parta'pchand Finn(^), where it was held that where a 
train was in motion and the guard observed that the 
doors of two wagons, in one of which certain goods 
were kept but subsequently lost, were open and did not 
stop or try to stop the train, but allowed the traiii to 
run on to the next station where the matter was en­
quired into, there was wilful neglect on his part and 
consequently that the Railway Company was liable. 
Or on the part of the Company for, even supposing 
that it is strictly correct that he was for some

(1) (1925) A. I, R. Mad. 745.
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(unexplained) reason unable to put his brake on to 
bring the train to a standstill, nevertheless if he was kIshi rIm 
a,vS a guard in a position in which he was unable toivARoo 
communicate with the engine driver or any one in any 
effective manner and Avas compelled to remain a passive 
and helpless spectator of vsuch disorders as were taking Btcknill.j. 
place in the train wliicli he purports to be guarding, 
then I think there is wilful negligence on the part of 
the Railway Company in not providing him with 
better facilities and owners of goods on the train wdth 
better safeguards.

The next point which arises is one which has to 
be approached with some caution in view of the fact
tha,t there appears to be in the Allahabad High Court 
a sftort series of decisions upon the question. It  is 
argued by the learned Advocate who lias appeared for 
the Eailway Company that, it being presumed that 
this was an abstraction by some person of tlie goods 
from the train in motion, it was a running train 

and that, therefore, under the terms of the 
Proviso to liisk Note B the Company under such 
circumstances cannot be held liable. The Proviso 
reads as follows :

“  Provided the term wilful neglect be not lield to include fire, 
robbery from a vunn.ing train or any other uuforseen event or accident

Now, the learned Advocate for the appellant has urged 
that the word ‘ ' robbery ”  is not synonymous with the 
word “  theft which is used in an earlier portion of 
the selfsame Eisk; Note B. It will be seen that only a 
few lines above the passage which I  have quoted from 
the proviso to the Risk Note B there occur the words—

' “  or to f/ir/j" 1)T (jr to the wilful iieglecf: of its servantK ^

Tiie learned Advocate suggests that the word “  theft 
and the w ôrd rohhery ”  are used with the meanings 
which are attached to them, in the Indian Penal Qode; 
or, Jit the lowest, that the word rohhery ”  is used 
in its normal legal sense as indicating

“  the unknvfid and forcible taking, from the person of another, of 
rtoods or money to anT ralue,:by violence or putting him in fear ”  (e.g., 
as in Wharton’s Law Lexicon, i l t h  Editions p. 752).
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1926. The learned Advocate suggests that when one 
examines the proviso, which I have quoted, one sees 

Kakoo luli that the exemptions which are there grouped constitute 
p, events over which the Company or its servants cannot

be regarded mb having any possible control and he 
p.ucKNiu.,J. contends that what is meant by ■rohhery ”  from a 

“ running train ” is a violent or forcible abstraction 
of goods tlierefi’om.

The learned Advocate for the respondent 
Company has, however, drawn our attention to certain 
cases in the AllaJaabad High Court which negative the 
suggestion put forward by the learned Advocate for 
the appellant. Tlie iirst of these cases is East-Indian. 
Rai.laivay v. NatJmal Behari Lali}). In that case 
llicliards (C.J) and Banerjee (J .) at page 422 observe. 
‘ ‘ I ’ iie learned Small Cause Court Judge thought that 
the expression “  rohhery '' from a ‘ ‘ running train ”  
did not mean an ordinary theft in a running train, 
but had reference to “  rohhery'’ as defined in the 
Penal Code. It is perhaps unnecessary for the 
decision in the present case/but w-e doubt very much 
whether the expression rohhery from a. running 
train ”  in the contract means anything else than an 
ordinary “  theft.’ '

This case was followed by another decision in 
Civil Revisional jurisdiction by Ryves, (J.) in the case 
of Great Indian Peninsular . Railway Comfany v. 
Bhola Nath DeMdasi^). In this case Ryves, (J-) 
definitely held that the word rohhery in the Risk 
Kote (B) is not used there in the strict legal sense as 
defined in the Indian Penal Code but means merely 
^/^e/^from a running train. In the course o f a short 
judgment he observes— ‘ ‘ The learned Judge of the 
Small Cause Court has given the plaintiff a decree on 
the ground that the Railway administration w'ere 
liable. It seems to me that the learned Judge has 
rnis-directed himself. He savs-—‘ ̂  In short what the
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Risk Note means is supernatural causes or reasons 
over which, the Railway servants in charge of train kashi" EAa 
may not have any control. It would seem that whilst Kakoo Ram 
the loss of goods from a running train by reason of j ' 
any supernatural cause or robberi/ ' would not he " ' 
construed as due to ‘ wulful neglect ’ of the servants 
of. the Railway, any other cause short of the above 
would be so construed. Therefore simple theft from 
a running train would be construed as due to the wil­
ful neglect of the Railway servants. The reason is 
clear. It is that it may not be possible for the 
Railway, which is after all a lumian institution/to 
fight against the supernatural; and similarly whether 
owing to the seriousness of the attack, or the odds 
beint^ against the Railway servants, the latter 
might find themselves powerless to resist a band of 
\ robhers In other words/the learned Judge seems 
to think that from a running train ineans
something very much more serious than theft from a 
running train. It seems to me that robbery there is 
used as synonymous with theft and not in the sense as 
defined by the Penal Code ” .

Finally, in a Second Appeal, Gopal Rai PMil 
Ghand\. Great Indian PemnS'ular Rci'U'ivay Com- 
pany(^), a Bench of that Court [Daniels and Neave 
(J J )] undoubtedly held, referring to the two previous 
cases which I have quoted, that the word '' robbery 
in the Risk Note was synonymous-with '

This is undoubtedly a somewhat formidable body 
of opinion but with every respect to the learned Judges 
of that Court 1 find myself in considerable difficulty 
in a|riving at the same conclusion. It is said (althogli 
no case has been quoted to U'̂ ) that a similar view to 
that expressed in the Allahabad High Court has been 
held Siome years ago in tliis Court. But unfortunately 
we have not l>feen favoured with any direct I'eference 
to Ruch a decision. It is, "however, striking that within

(1) (1024) I. L. R, 46 All. 887, 839.
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1926. a few lines from each other in this Risk Note B the 
K.iŝ Hi” Kam Avords \vhich in legal parlance imdoiibtedly have 
Karoo ]{am very distinct meanings and even in non-legal and 
F I I’Y parlance have somewhat different meanings

should be used. It is suggested that the two words 
i5ccKMt.L,j. are inter-changeable and were loosely inserted without 

any particular thought; but tliis doeimient has to be 
construed b}' this Court and I  am bound to say when 
I see in close concatenation the words “  t/ief i ”  and 
"  robbery "  used in the same document, I cannot 
})ut think that it was intended that there should be 
some difterenee in the meaning of the tAVO. To any 
ordinary person the word robbery ”  undoubtedly 
carries a more sinister meaning than the ŵ ord 
“  theft;'" to those accustomed to the Penal L%w of 
India the marked distinction between the two phrases 
as defined in the Indian Penal Code is of course 
olivious. Then again, apart from the distinction 
which I cannot but think should be drawn between the 
meaning of the two words, we do observe that in the 
Prfiviso there are exemptions which undoubtedly 
contemplate circumstances over w^hicli it cannot be 
expected that the Company’s servants or the Company 
itself could have any effective control, such as an out­
break of fire, an unforseen event or accident or, as I 
take it, a robbery, (that is to say, a violent or forcible 
abduction of goods from a running train under 
circumstances under which the servants of the 
Company avere more or less in a position of help­
lessness) .

Under these •circumstances I  think that the 
contention of tJie learned Advocate for the appellant in 
this case must be accepted. I  am of the opinion that 
the circumstances indicate that, whether on the part 
of the guard or whether on the part of the Bail way 
Company or of both, there were in this case facts from 
which a clear inference of wilful neglect must be 
drawn. I also with all deference believe that the term 
''rob bery '’ does not mean the same as the term 
“  theft ; and W’e have it in the evidence of the guard
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that there was no intimidation, force or yiolence and
that the theft (if it was a theft) was carried out by £7shi” rIm
some person or persons wlioin he never even saw. ' kaboo

V.

Under the circumstances I think that tlie appeal e. i. Ry. 
should be alloAved; the judgment and the decree of ^̂ .cknill J 
the learned District Judge set aside and that of the 
Munsif restored. Tl'ie appellant will be entitled to

■ his costs in this Court and in the Courts below
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JwALA P r a s a d , J .— I agree.
A f'peal allowed.

R E V IS iC llA L  CRIMINAL.

Ii'7o/'£' Daicstm MiUer, C.J. and Foster, J.

EAMBI'RICH AHI-R
D. 192&.

KING-EMPEI-LOR.^

Code (if Criminal Procedure, 189S (Aci of 1898), section
109------ ‘ 'taking pre('itution.s to conceal his presence
u'lictlicr ctni tin lions act of eoiiceahncnt î r contemplated.

Undei' i-ection 109((/) of the Code of Ch'iminnl Proceilnre,
1R9S, wlien a magistrate receives information “ tl»at any 
person is tnldnp- precautions to coneeathis presence Avithin tl'e 
local liniitp nf such magistrate’s jnrisdiction and that-there. i«
I'eason to believe tbat sucli person is taking such precautions 
with a vie’w ;to committing any ofTence ” , lie may,call upon 
such person to execiite a bond with snretief? for Ids gocd 
behaviour. Held, (i) that clause (ai is not limited to canes in 
wliicb tlie I erscyn proceeded against luis not been brought nnder 
arw.st: fif) tbat it is not necessary , in̂̂ order to bring a jjerson 

within the: operation of that clanse, to .show tliat be lias ' 
followed a continuous course of concfuct in taking |.)recautions 
to conceal his presence.

*Onmiiinl Eevi-^Ion No. rl6(« of 3Q2G, from a d(-;eisioii of A. N. Muter,
Esq., Sei?Hions Judge r,l Riu'fU), dated tlu> lOiii Mnv, 1926, affirming a 
iloc'ision of Puslikar Thakui', Magistrate, Ist- f'lass, of Chjipra, dated tbs 
26th ;April, .1926, ......  ■


