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APPELLATE CIVIL.

Before Adami and Kuhoant Sahay, JJ.
BHAIEO NATH EOY

V. 1926.
SHANEEPAHAN.^

Zarpeshgi lease— bona fide settlement of raiyati lands by 
zarpeshgidary whether binding on lessor.

In the a,bsence of a covenant in a zarpeshgi lease 
restricting the powers of the zarpeshgidars as regards the 
settlement of raiyati lands, the lessees are entitled in the 
ordinary course of management to induct tenants upon raiyati 
lands, and such bona Me settlement of land by the zarpesligi- 
dars is binding upon the proprietor or person who had granted 
the sarpeshgi.

Sheo Barat Singh r, PadaratU MaMo (l) and Thahnr 
Fitamhar SinghY. Khago Eumar 0 ,  fbilowed.

Appeal the plaintiff.
TMs was an appeal by the plaintiff and it arose 

out of a suit brought by him for recovery o f posses­
sion o f one pa wa of land known as Dabar Chaun Bon 
in the village of Guria. The plaintifi was admittedly 
the landlord. The defendant claimed to be a tena,nt 
o f  the land. The plaintiff's case was that the laiid 
was in his possession as proprietor and he had let it 
out at first in bhagut bandha mortgage to one Burjo- 
dhan Manjhi and later in zarpeSigi to Ghaitan 
Munda,, Mangra Munda, Bondra Pahan and Jhirka 
Munda. The zarpeshgi was granted in 1895 
was redeemed in the Sambat year 1975. The plain­
tiff's case was that after redeeming the zarpeshgi he 
wanted to take possession but he was resisted by the 
d^endant in respect of the land in dispute. The 
plaintiff said that this land was a part of the bakasht 
land and the defendant had no right to remain in 
possession. The defendant’ s case was that it was not 
the bakasht land of the proprietor but it was his

^Appeal from Appellate De*cree no. 158 of 1924, from a decision of 
Bai Bahadur Amrita Nath Mitter, Subordinate Judge of EaacM, dated 
the 12th July 1923, confirming a decision of W, G. Laoey, Esq., 
Subdivisional Officer, Munsif of Khuuti, dated the 19th January 1922.

(1) (1919) S2 Ind. Gas. 473. (2) (1917) 89 Ind. Caa. 521,



1926. ancestral raiyati land. He relied upon the entry in 
the survey khatian which showed the defendant as a 

Nath B oy raiyat in respect of the land in dispute. Both the 
courts below held that the land in dispute was not the 
ancestral raiyati land of the defendant. It was 
found by the Subordinate Judge on appeal that 
the land "in dispute was not inanjihas land or the 
proprietor’s private land in which no right of 
occupancy could be acquired but that it was land in 
the khas possession of the proprietor and appertained 
to the raiyati class of lands. The finding further was 
that the defendant was inducted as a tenant upon the 
land in dispute by the zarpeshgidars during the period 
of the zarpeshgi. It was further found that the 
settlement by the zarpeshgidars with the defen îant 
was not a collusive settlement but a bona fide settle­
ment. The Subordinate Judge further found that the 
plaintiff's evidence as regards possession and dis­
possession by the defendant was hopelessly conflicting 
and he agreed with the Munsif in holding that the 
defendant had been in possession at least from the 
date of the survey and settlement which was more 
than 12 years before the institution of the suit. The 
position therefore was that the defendant was 
inducted upon the land by the zarpeshgidars who had 
taken the land in zarpeshgi from the plaintiff for a 
period of time; and the said period having expired 
and the zarpeshgi having been redeemed, the question 
was, whether the plaintiff was entitled to take posses­
sion of the land on the condition on which he had 
granted the same in zarpeshgi to the zarpeshgidars on 
ejecting the defendant. The Subordinate Judge found 
that the zarpeshgidars were in the same position as 
lessees; that lessees are entitled in the ordinary Gou|’se 
of management to induct tenants upon raiyati iands;; 
and that such settlement of land by the zarpe^gidaars 
would be binding upon the proprietor or the person 
who had granted the zarpeshgi. He relied upon the 
observations of the Patna High Gourf? in Barat 
Singh v. Padarath MaJito Q) and 
Singh y, Khago Kumhar î ) ,

(1) (1919) 62 Ind. Cas. 473. (2) (1917) 89 Ind  ̂ Gas. 621.
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'Anand. Prasad, for the appeila,iit,
S. Dayal, for tlie respondent.
K u l 'W a n t  Sahay, J . (aiter stating the facts set 

out a,bove, proceeded as fo llow s): It has been argued
on beliaif of the plaintiff iii second appeal that tlie 
zarpesgidar had no right to settle tenants upon the 
lands which were in the possession o f the plaintiff at 
the time when the zarpeshgis were granted. In my 
opinion there is no substance in this contention; 
unlevss there is a restriction in the zarpeshgi lease 
itself restricting the power o f the zarpeshgidar as 
regards the settlement of raiyati lands, the zarpeshgi­
dar in the ordinary course of management would be 
entitled to settle raiyati lands witjh, tenants. The 
casis cited by the learned YaJdl for the appellant 
refer to zirat lands or lands which were private lands 
of the proprietor and to which no right of occupancy 
could be acquired. Those cases are difi’erent from  
the raiyati lands which are temporarily in possession, 
of the landlord and which are known technically as 
bakasht lands. Such lands are primarily raiyati 
lands but are held by the proprietor for the time being* 
on account of surrender or abandonment or purchase 
in execution of decrees or by such other means. Such 
lands retain the character o f raiyati lands and occu­
pancy right is : acquired as soon as : such lands are 
settled with settled raiyats of the village. In any 
case here the finding is that the defendant has been in 
possession for more, than 12 years and has therefore 
acquired an occupancy right." Having regard to the 
finding arrived at it is clear that the plaintiff is not 
entitled to eject the defendant. His argimieiit is that 
the zarpeshgidars had no right to create encuinbrances 
04S’ commit acts o f waste in respect of the land given 
to them in zarpeshgi. If the zarpeshgidars have done 
any such thing the remedy of the plaintiff would be 
against them As against the tenant who is the only 
defendant in the present suit no such claim can be 
raised and the settlen’ient with him which has been 
found to be a bona fide settlement cannot be held to

1926.
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1926. be invalid on account of any act done by the zarpeshgi- 
dar to the detriment of the plaintiff. I_am o f opinion 

Nath' Roy that the decision o f the learned Subordinate Judge is 
correct and this appeal must therefore be dismissed 
with costs.

A d a m i , J .— I  agree .
A ffea l  dismissed.
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Before Das and Ross, JJ.
IvAYASTHA TEAD'INa AND BANKING- COEPOEA- 

1926. TION, GOEAIvHPUE
------------------ V.

J u l y ,  2. J A I K AEAN  LAL.^
Companies Act, 1913 (.Act VII of 1913), secMons 199, 200 

and 201— Order in winding tip proceedings— Transfer to court 
in another province for execution, whether should he to High 
Court or District Court.

The High Court at Allahabad having made an order in 
certain liquidation proceedings pending before it, transferred 
the order for execution to the court of the District Judge at 
Gaya, in the Province of Bihar and Orissa, The District 
Judge of Gaya held that she was not competent to deal with 
the case and struck off the execution.

Section 199, Companies Act, provides : “ All orders made 
by a Court under the ilcfc may be enforced in the same manner 
ill which decrees of such court made in any suit pending 
therein may be enforced. ” It is further provided by section 
200 of thaVAct that “ Any order made by a Court for or in 
the course of a winding-up of a company shall be enforced hi 
any place in British India other than that in which such 
court is situate by the court which would have had jurisdic­
tion in respect of such company if the registered office of the 
Company had been situated at such place” . Section 201 
requires the last mentioned court to take the requisite steps 
in the matter.

Held, that the court described in sections 200 a,nd 201 is 
the High Court and not the District Court.

^Appeal from Origmal Order nos. 8/-and 9 of 1926, from an order 
of F. F. Madan, Esq., i.e .s ., Diatrict Judge of Gaya, dated the 7th 
November 1925;


