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l i  THE INDIAN LAW KEPORTSj [ v o t , .  V I.

R E V i S i O N A L  C R i P l N A L .

Before Jwala Prasad and McwpJiGrson, Ĵ L 

1926. KULDIP s ;ln g h
V.

KING-EMPEKOB/'

Code of Criminal Procedure, 1898 (Act V of 1898), see- 
Lion 423------ appeal^ tohether can be dismissed for default.

Under section 423, Code of Criminal Procedure, 189B, 
the court is bound to peruse tlie record, iiiid to hear the appel
lant or his pleader if he appears, before disposing of the 
appeal.

Wbere, therefore, on the date fixed for liearing, the 
appellant was not present and the court recorded the follow
ing order ; —-

“ Appellant not present. Appeal dismissed

Held, that the order contravened the reqiiirementy of 
section 423, and that the court was bound, even 'when the 
appellant was not present, to through the record itself and 
to decide the appeal on its merits.

The facts of the case are stated in the jiic!gm,ent.
C. M. Agarwala, for the appellant.
H, L, Nandheolyar, Assistant Government A d 

vocate, for the crown.

J w a la  P r a s a d  and  M a c p h e k s o n , J J .— This is 
an application against the order o f the Sessioiivs Jiidg^ 
of Patna,' dated the 28th of April, 1926, dismissing 
a criminal appeal of the petitioner.

The appeal was admitted on the I8th o f February 
1926 and after certain adjournments was fixed for 
hearing for the 28th:' of April. On the last date the

*Grimiiial Revision no, 841 of 1926, from the order of A. G. 
Davieg, Esq., i.e.s., Sessions Judge of Patna, dated the 28th AprEi 
1926, upholding an order of Babu Rar ĵit Prasad, Magistrate ol Pstna 
Ciiiy, dated the 18th February, 1926.



learned Sessions Judge dismissed the appeal record- 102a. 
ing the following order

“ Appellant EL0I3 present. Appeal dismissed.”  Sikgh
The order in question has contravened the reqnire- 
ments of section 423 of the Code o f CrimiiiaJ Empebok. 
Procedure under which a criminal appeal has to be 
dealt with. That section requires that the Cotirt is 
bound to peruse the record and to hear the appellant 
or his pleader if  he appears before disposing of the 
appeal. Even i f  the appellant was not present^ the 
learned Sessions Judge was bound to go through the 
record himself and to decide the appeal upon merits. 
Therefore, the appeal has not been legally disposed

The order o f the learned Sessions Judge, dated 
the 28th o f April, 1926, is illegal and is set aside, 
and the appeal is restored to its original file. The 
learned Sessions Judge will now dispose o f iî  
accordance with law.

A  f p e a l  restored^

yOL,. y i . ]  PATNA SERIES. 17

R E F E R E N C E  U M D E R  T H E  C O U R T «F E E S  
A C T , 1870.

June t 9.

Before Jioala Pmsad J.

PANDIT DHANUEDHABI TElWARI

m a n i s o n a e .

Co‘Urt-fees Act 1870 {Act VII of 1Q70), section 
7(4) (c) and Article 17, Schedule II—assessment of fdir arid 
e^iitable rsnt, suit for—prayer not in the nattt-re of declaratory 
relief—ad vahrem court-fee payable.

A suit for recovery of possession with mesne profits arid 
in the alternative for assessment of fair and equitable rent 
iai)on adjiidication of plaintiff’s title is a suit for a declaKatxon 
of title and for conseqiientifti relief, and court-fee is jJ^able 
tfuler sefetion 7(4) (e), Oonrt-fees Act, 1870.
:,  , The words "  other sums l̂ ayable periodically ” in ŝ |ctioM' 
Y(5) ton?!; be iionstrued as implying sums payable in the niatui-b


