
effect of the agreement made conditional on fixing the 
amount of the debt, so that it would be wholly inopera- 

Daga tive unless this was first done, and, indeed, the defen- 
dant himself says :'■SflLilAXl

Cn.-iUDHURi. “  Notliiiig was settled as to when there would be adjustment of 
account."

It was, in effect, an agreement to give a mortgage for 
the true amount of the indebtedness, wdiatever this 
might be; nor does the fact that the action was begun 
before the account was settled deprive the plaintiffs 
of all right to relief.

The true relief to which the plaintiff was entitled 
was (fi) an account of the amount due, (b) the execu
tion of a proper mortgage to secure this sum. (a) has 
now become immaterial, but their Lordships can find 
no sufficient ground for depriving the appellants of 
relief (b), and as the litigation has been in substance 
for the protection of the plaintiff’ s security they think 
the proper order as to costs is that the plaintiff’s and 
the appellants’ costs should be added to the security, 
and they will humbly advise His Majesty accordingly.

Solicitor for appellants ; H. S. L. Polah.
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APPELLATE CIVIL.

Before Das and KjiJwant Sahay, JJ.

MUSAMTVTAT SHAHZA.DI BECiTTM.

SYEI) MTJHAMMAD QASIM.*'

Evidence. A ct, 1872, (Act 1 of 1872), section 69, scope of— 
section applicahle only when Court has exhansted all processes 
— warrant of arrest, issue of, against a witness— property, 
attachment of, whetker ohliqatory— Code of Giml Procedure, 
1908 {Act F of 1908'), Order XVI ,  rule 10. “

* Appeal from O'nginal Decree no. I l l  of 1024, from a decision of 
Babu Kamla Prasad, Subordinate Judge of Muzaffarpur, dated the 26th 

February, 1924.



VOL. VII. PATNA SERIES. m

Section 6ft. Evidence Act, 1872, enacts as follows :—

“ If a document is required by law to be attest-j-d, it sliall not te used 
as evidence until one attesting witness at least lias been called for the 
purpose of proving its execution, if there be an attesting witness alive, 
anrl subject to the process of the Court and eapsliUi of giving evidenee,”

Section 69 provides :—

“ If no such attesting witness can be found.........................it must be
proved that the attestation of one attesting witness at least is in his 
handwriting, and that the signature of the person executing the docu
ment is in the handwriting of that person.”

Field, that in order that a ease may attract the operation of 
section 69, it must be proved that “  no such attesting witness 
is found ” , and before a party can rely upon that section, he 
must ask the court to exhaust all its processes for the atten
dance of the witness.

Tula Singh v. Gopal Sincfh (i) and Plyari Staukri Dad  v. 
Radha Krishiia Datta (‘̂ K followed.

W hen a Court issues a. warrant for the arrest of a witness 
under Order X Y I, rule 10(3), Code of Civil Procedure, 1908, 
it is obligatoi'y on the Court under tliat rule to make an order 
for the attachment of his property.

Appeal by the defendant.
The facts of the case material to this report are 

stated in the judgment of Dass, J.
Sir Sultan Ahmad (with him Sultanuddin 

Hussain), for the appellant.
S. M. MulUck and Hasan Jam-, for the respon

dents.
D a s , J .— This appeal arises out of a suit to 

enforce two mortgage bonds alleged to have been exe
cuted by one Ibrahim Hossain represented in - this 
action by Musammat Shahzadi Begum, the appellant 
in this Court. The first o f these bonds is alleged to 
have been executed on the 9th September, 1915. That 
was a bond for Es. 6,000 which provided for payment 
of interest at Re. 1-4-0 per cent, per month. The latter

1928.
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(1) (1916) 1 Pat. L. J. 369. (2) (1922-23) 27 Cal. W. N. LX (Nofes).



9̂28. of these bonds is alleged to liave been epciited on the
5th April, 1917, to secure an advance of Hs. 1,200 with 

SEAHziDi interest thereon at Us. 1-8-0 per cent, per month. The
bbgcm learned Subordinate Judge fias found that Rs. 5,825

Syep advanced on the earlier bond and that Bs. 1,100
Muhmmad was advanced on the later bond. He has given the

Qasim. plaintiff the usual mortgage decree in respect of those
advances with interest as claimed bv the plaintiff.

D a s ,  J. V jt

It is contended in this Court that the earlier bond 
has not been proved in this case as a mortgage bond 
and reliance is placed upon section 68 of the Evidence 
Act. It is not disputed that Rs. 5,825 was in fact 
advanced under that bond. The only question in 
respect of this bond is whether the plaintiff is entitled.
to a mortgage decree. It will be noticed on a refer
ence to the bond that there are three attesting wit
nesses— Saiyid Kazim Hussain, Saiyid Muhammad 
Taqi and Mir Waris Hussain. Saiyid Kazim Hussain 
is dead and could not be called as a witness by the 
plaintiff on his b’ehalf. The learned Subordinate 
Judge has found, and I entirely agree with his deci
sion, that Mir Waris Hussain is not an attesting 
witness. There only remains Saiyid Muhammad Taqi 
and it is a matter for comment that he was not called 
as a witness on behalf of the plaintiff. W ith refer
ence to Saiyid Muhammad Taqi the learned Subordi
nate Judge said as follows—

“ Saiyid Muhammad Taqi attended as a witness on 11th February, 
1924, when the cass was opened. But he absented from 12th. A 
warrant for his arrest was issued but he could not be arrested as he had 
concealed himself as appears from plaintiS’s version.”

In these circumstances the learned Subordinate 
Judge thought that the case attracted the operation of 
section 69 of the Evidence A ct; and, as there was 
evidence before him that the attestation o f one attest
ing witness at least was in the handwriting o f that 
attesting witness, he thought he was justified in 
giving the plaintiff a mortgage decree in respect of 
that bond.

' 314 THE INDIAN LAW REPOEtB, [VOL. V ll.
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Evidence Act provides asSection 68 o f the 
follows—

“  Tf a document required by law to be attested, it shall not be 
used as evidence until one attesting witnijss ut least has been called 
for the purpose of proving its esecution, if thei’e be an attesting witness 
aiive, and subject to the process of the Court and capable oi giving 
evidence.”

Section 69 engrafts an exception and provides as 
follows—

“ If no such attesting witness can be found, or if the document, 
purfjorts to Uave been executed in the United Kingdom, it must be 
proved that t!ie attestation of one attesting witness at least is in his 
handwriting, and that the signature of the person executing the dooi.'- 
uient is in the handwriting of that person.’*

In order tliat the case attract the operation 
of section 69 of the Evidence Act it must be proved 
that  ̂̂ no such attesting witness can be foiind. ’ ’ Now, 
in this case the oiily' eYidence that we have is that of 
the plaintiff who says'"as* follows—

“ I  summoned Muhammad Taqi. He appeared one day and then 
disappeared. I got a warrant issued for his nrrest, I have learnt that 
the defendant has gained Mm over to his side.”

What the plaintiff learnt from somebody, whom 
he does not name is clearly not admissible in evidence 
as against the defendant. There is nothing in his 
evidence to suggest that Muhammad Taqi could not 
be found and the serving peon has not been examined 
in this case to prove that he did not find Muhammad 
Taqi. Order X V I, rule 10, o f the Civil Procedure 
Code lays down the procedure to be followed by tlie 
Court where a witness fails to comply with a summons. 
Paragraph 2 of that rule provides as follows—

“ Where the Court sees reason to believe that such Gvidonee or 
production is material, and that such person has, without lawful excuse, 
failed to attend or to produce the document in compliance with such 
fiummons or has intentionally avoided service, it may i.ssue a proclarrm- 
tion requiring him to attend to give evidence or to produce the docu
ment at a time and place to be named there; and a copy of such 
proclamation shall he affixed on the outer door or othey conspicti0;us 
part of the house in. which iie ordinariJy resides,”

It is conceded in this case that no proclaj®ation 
was issued in this ease. Paragraph 3 o f t ie  same

1928.
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1928, rule provides for an alternative procedure. It runs
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as fo lows-
*■ In lieu of or at the time of issuiug such proclarimtiou, or at any 

time afterwardsj the Court may, in its discretion, issue a warrant, either 
with or without bail, for the arrest of suela person and may make an 
order tor the attachment of his property to sueh amount as it thinks 
fit, not exceeding the amount o i  th e  c o s t  oi' attiichment and of any fine 
which may be imposed under rule 12.”

Now, in my opinion if  the Court adopts the pro
cedure laid down in paragraph 3 then it is obligatory
oil it to make an order for the attachment o f the pro
perty of the witness. -;>Now, in this case it is conceded 
that no order for the',attachment of the property of 
the witness was made! It has been held in this Court 
that before a party is entitled to rely upon section 69 
of the Evidence 4-ct Jie :must ask the Court to exhaust 
all processes o f ’ the Cbiirt. 'See Tula Singh v'. Gopal 
Singh (i). This case; was : foHpwed by the Calcutta 
High Court in Piyari Simddni'DaH v. Raclha Krishna 
Datta (2). I entirely agree with those decisions and 
I must hold that in this case it has not been established 
that Muhammad Taqi could not be found and that 
therefore one attesting witness at least not having been 
called for the purpose of proving its execution, the 
bond of the 9th September, 1915, cannot be looked 
upon as a mortgage bond. The plaintiff is, however, 
entitled to a money decree in respect of that bond for 
the sum of Es. 5,825 with interest thereon at 
Re. 1-4-0 per cent, per month until the date of the 
institution of the suit as against the assets of the 
deceased in the hands of the defendant.

I now come to the bond of the 5th April, 1917, 
which is alleged to have been executed by Ibrahim 
Hossain to secure an advance of Bs. 1,200. It is con
tended before us that the passing of consideration has 
not been proved in this case. The bond recites as 
follows—

Rs. 123 principal and Rs. 17 ii\terest under a hand note, dated 
the 18th -June, 1916, Rs. 100 principal and Rs. 1845-0 interest under

(1) (1916) 1 m ,  L. J, 809, (2) (1923-23) 27 Cal, W , N. IX  (Notes)'
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a hand note, dated the 23rd March, 1916, and Bs. SO principal and 
Es. 2-10-0 interest under a hand note, dated the 6th December,-1916, 
in all Rs. 313 being the principal and interest are rightly due by m j 
to Saiyid Muliammad Qasim Mahajan, and I  am also at present badly 
in need of Es. 887 to meet the costs of suits and the necessary household 
expenses."

A fter reciting that it was impossible for tlte mort
gagor to arrange for the money without executing a 
bond he proceds to say as follows—

“  Therefore, I , of my own accord and free will, in a sound state of 
body and mind, without any compulsion or coercion on the part of 
others, have borrowed from Saiyid Muhammad Hussain, son of Saiyid 
Muhammad Qasim, alive, by class Saiyid, by occupation a zamindar, 
resident of Sfahalla Chandwara, one of tfe ' quarters of Muzaffarpiir, 
Chakla Nai, pargana Bisara, thana, registry office division Munsif’s 
Court and district Muzaffarpur, Ks. 1,200 in Imperial coin half of 
which is Es. 600 promising to repay the same after two years and a 
half, i.e., by the .-‘Oth Bhadp 1326 Fdsli, with interest at the rate of 
1^ per cent, per mensem^ and I  have reeeiyed.ihe „said bond money in 
cash in one lump from the a£oi‘esaid Mahajaii in ihis way that I  have 
set off Rs. 313 aganst the priacipstl tod* iilC^-est due and that I  bave 
received the balance amounting to life. 887 in cash and I  have appro
priated the sam e."

On the terms of |he mortgage bond it would be 
impossible to say that the money was not in fact 
advanced by the plaintiff to the defendant; for there 
is a clear admission of the mortgagor o f the receipt of 
the consideration money in the mortgage bond.

But the evidence of the plaintiff himself estab
lishes that Es. 887 ŵ as not advanced to the mortgagor 
at the time o f the execution o f the mortgage bond. In 
fact it is the case of the plaintiS himself that 
Rs. 887 was paid to the mortgagor after the registra
tion o f the bond. His evidence is that he withdrew 
Rs. 787 from the Savings Bank and that he had 
Rs.  ̂ 100 with him and that he paid Rs. BB7 to the 
mortgagor after the registration of the bond. It is 
because of this circumstance that the learned Subordi
nate Judge refused to give him a decree in respect o f 
the entire sum alleged to have been advanced by him to 
Ibrahim Hussain. It was proved to his satisfac
tion that the plaintiff did in fact withdraw the sum o f 
Rs. 787 from the Savings Bank and he considered 
that fact was sufficient to establish thaA Rs. f 87^^^
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D a s . J .

1928. in fact paid to Ibrahim Hussain by the plaintiif.^ This 
Musammat  ̂circumstance which we must take into considera- 
ShIhzam tion in deciding whether Rs. 887 was in fact advanced 
Buctum by the plaintiff to the defendant. The recital in the 

mortgage bond is of no assistance to the plaintiff, for 
MmilmiAD on his own evidence Rs. 887 had not been advanced to 

qasim, Ibrahim Hnssain at the time of the execution o f the 
mortgage bond. Is there then evidence to establish 
that the plaintiff did advance Rs. 887 to Ibrahim 
Hussain ? It is conceded that at the time of the actual 
advance the plaintiff took no receipt from Ibrahim 
Hussain. He has not produced his books of account 
to show that the money was actually advanced. The 
case rests entirely on his oral testimony and on the 
oral testimony of the witnesses called by him. But 
their evidence has been disbelieved by the learned 
Subordinate Judge on a very material point, namely, 
as to the advance of the entire sum of Rs. 887 to 
Ibrahim Hussain. The learned Subordinate Judge 
has held that their evidence cannot be accepted in 
regard to the advance o f Rs. 100 at least out of 
Rs. 887 which it is alleged the plaintiff had with him 
at the date of the execution of the mortgage bond. 
This being the position and the mortgagor being dead 
and his estate sought to be made liable in this action, 
it is impossible to hold that the plaintiff has estab
lished that there was an advance of Rs. 887 by him to 
Ibrahim Hussain. In ray opinion the decision o f the 
learned Subordinate Judge on this point is erroneous.

In regard to the alleged advance of Rs. 313 I am 
of opinion that the admission of Ibrahim Hussain in 
the mortgage bond is sufficient. Sir Sultan Ahmad 
has contended before us that that admission stands 
on the same footing as the admission of the receipt 
of Rs. 887 on the date o f the execution of the mort
gage bond. I  am, however, unable to agree with this 
contention. The plaintiJS’s own evidence was suffix- 
cient to destroy the eSect of the admission of Ibrahiiri 
Hussain in the mortgage bond of the 5th April, 1917. 
But so far as the sum of Rs. 313 is concerned, -the

318 THE INDIAN LAW REPORTS, [VOL. VII.



VOL. V II .] PATNA SERIES. 319

1928.
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D a s  J .

evidence of the plaintiff in no way throws any doubt 
on that advance. Ibrahim Hiissain admits in specific 
terms his liability to the plaintiff to the extent of 
Us, 313. In my opinion the plaintiff is entitled to a 
mortgage decree for Rs. 313 on the foot of the mort
gage bond of the 5th April, 1917, with interest as motamad 
provided in the mortgage bond. The interest as 
specified in the mortgage bond will run up to a date 
three months from this date and thereafter interest at 
6 per cent, per annum will run on the entire sum found 
due to the plaintiff on the foot of the mortgage bond 
of the 5th April, 1917. The defendant will have 
three months time to redeem the mortgage bond so 
far as the claim on the bond o f the 9th September,
1916, is concerned.. As I have already said the plain
tiff wull be entitled to a decree for Rs. 5,825 with 
interest at the rate specified in that document up to 
the date of the institution of the suit and he will be 
entitled to interest at 6 per cent, per annum on the 
entire sum decreed to him, from the date of the suit up 
to realisation. The parties will be entitled to their 
costs in proportion to their success. The cross- 
objection will be dismissed with costs.

K u l w a n t  Sahay, J .— I  agree.
Decree modified.

APPELLATE CIVIL.

Before Dawson Miller, C. J. and MulUck, J. 

BIRHESHWAB. PEATAP NABAYAN SAHI

CHANDRESHWAE. PEASAl) NAEAYAN SING-H.*

Code of Civil Procedure, 1908 {Act V o / 1908), section 144 
— receiver, property originally in possession of—restitution, 
■rightful owner whether entitled to possession by way of—

* Miscellaneoys Appeals nos. 48 and 50 of 1927, from an order of 
M. Saiyid Hasan, Subordinate Jiad]ge ol Muzaffarpw, dated -tii© 1st 
Marcii, 1927.
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