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treated him in Patna for two or three weeks before

alling in any consultant and that Dr. Barat came in
as consultant diring the last two or three weeks of the
illness, and that Colonel Sunder also came three or
four times, i.es, after the first two or three weeks of
Alak P ra}\dsh ¢ stay in Patna.

The District Judge who saw and heard Dr. Sen
in the witness hox helieved his evidence on this mate-
rial point, and their Lordships consider it impossible
to reject it without ascrihing to a member of an
honourable profession deliberate falsehood, for which
o ground hay been made out.

Taking the whole of the evidence and considering
the position of hoth the doctors concerned, their Lord-
ships agree with the finding.of the trial Court that
Alak Prakash was in Patna and not in Bihar on the
2nd February, 1913, and that the will bearing date
the 2nd J‘vhruais, 1913, of which probate was grduted
A the 251h Maveh, Wll i not the will of Alak
Prakash \mgh and 1y a fabricated document.

Their Lordships will theretore humbly advise His
Majesty that the judgment of the High Court should
e set aside and the judgment of the District Judge
restored, with costs of the appeal to the High Court
and of this appeal.

Solicitor for appellant: 7' L. Wilson & (0.
Solicitor for respondent: T. 11", Boa & Co..

APPELLATE CIVIL.
Before Dus and Kulwant, Suhay, JJ. .
- PANDIT MAHABIR PRASAD DUBEY
v.
SHEODEYAL PATHAK.*
Code of Civil Procedure, 1908 (det V' of 1908), Order 1X,

rules 8 and O, und Order XV, rules 8 and 4——-(*zrcmn.stam'os N
which cach rule is applicable.

¥Appeal fron Original Decree no. 162 of 1925 5, from a decision of

%;].Zéi Madan, Esy., r.c.s,, District Judge of Giaya, dated the 6th Auvgust,
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The provision, of Order XVII, mle 3, Code of Civil Proce-
dure, 1908, apph only where the hudrmrr of & suit hag

commenced and an spplication for an adjournment ig then
made by one of the parties.

‘Where, therefore, before the hearing of a st is
commenced, the plamtff fails to appe'u on an aﬂjomned date,
the Court has to proceed under rule 2 and not rule 3; that is
to say, it has power fo dismiss the suit under Order I\, rule &,
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so as to give the plaintiff an opportunity of having the disrnissa.l :

set aside under Order IX, rule 9.
Appeal by the applicant.

The facts of the case will appear from the Judg—
ment of Das, J.

S. N. Roy and Satyadev Sahay, for the appellant.

S. M. Mullick, and Jalgobind Prasad Sinka, for
the respondents.

Das, J.—This appeal is directed against the
order of the learned District Judge of Gava dated the
6th Angust 1925, by which he dismissed an applica-
tion for grant of probate under the provision of
Order “(VII rule 3, with costs. Now the order
itself shows that the hearing of the suit had not com-
menced. It appears that the petitioner took time to
produce his evidence from time to time. Ultimately
the Court refused to grant him further time and dis-
missed the apphmﬂon but it is to be observed that the
hearing of the suit had not commenced before the
learned District Judge. That being so, Order XVII,
rule 3, does not apply. W mwﬁﬁi}m};ﬁd Lhat

Order XVII, tule 3. only Spplies.where the. hearing
of'" “a !

{Tninét IS thennade by 6 of the parties. Tt is

an]
A5 Established-thatwhen Betore the hearing of a suit-

is commenced, the plamtlff fails to appear on an ad-
journed date, the Court has to proceed under rules 2
and 3; that is to say it has power to dismiss the suit

under Order IX, rule 8, so as to give the plaintiff an’

opportunity of ha,vmg the dismissal set aside under

suit “hds commenced andVana plmatlm for an
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Das, J.
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Order IX, rule 9. As the matter stands, the plain-
tiff had no opportunity to have the order of dismissal
set aside. This being so, the order of the learned
District Judge must be set aside.

The result of this is that the probate case must be
taken to be pending, and the learned District Judge
will fix a date and then proceed with the hearing of the
suit. If the plaintiff refuses or fails to appear on that
date, then it will be open to him to dismiss the suit
under Order IX, rule 8, of the Code.  The appellant
is entitled to the costs of this appeal.

Kourwant Samay, J.—I agree.
Appeal allowed.

APPELLATE CIVIL.

Before Kulwant Sahay and Macpherson, JJ.

JOHARMAL MATHURADAS FIRM
v.
HIRA LAL SHEWCHAND ROY.*

Limitation Act, 1908 (Aet IX of 1908),. section 19 and
Schedule L, Articles 85 and 115—** mutual open and current
account,”’ what constitutes—suit for balunce due—Article 85,
applicability of—promise to pay what is found due on examin-
ation of accounts—whether is an acknowledgment—section
19.

¢

The term ‘° mutual open and current account '’ as used
in Article 85, Schedule 1, Limitation Act, 1808, means an
account which consists In reciprocity of dealings between the
parties and not merely of items on one side though made up
of debits and credits.

Although a shifting balance is a test of mutuality, its
absence is not conclusive proof against mutuality.

*Jecond Appeal no. 1148 of 1025, from a decision of J. A, Saunders,
Esq., r.c.8., District Judge of Manbhum-Sambalpur, dated the 12th
May, 1925, reversing a decision of Maulavi Najabat Husain, Munsif of
Purulia, dated the 31st March, 1924, .



