
m s  left opeii. Tliat deeiLiioa geems to liave proceeded 
on an interprBtation of “  loss which isi iiMonsistent g . i . p .  r l t . ,  

witli the later decisions. In efeet the question, of C o. 

notice seems to come back to the prior ciuestion of loss.
I f  the Saihvay Compaiiy pi e-ad w-ajit o f notice they Gocai 
must show that this ease of rion-delfFery was a. case of Sh.̂ skee. 
loss. The position, thereiore, on the merits, and on boss,j. 
thfe teeliaical question of liotice is precisely the same, 
viz., the defendant coiiipa,iiy must plsud and prove 
loss before it can rely either on the risk-iiote or on 
want of notice.

The appeal is dismissed with costs iaciuding the 
costs of the first hearing and of tiie remand.

JwALA P r a s a d ,  J .— I agree.
S. A. K. ,

A'ppeal dismissed.
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APPELLATE eiV IL.

Dec.,,2.

Before Kulwant SaJmy and Mac-phcrson, JJ.

PANDIT GOBAEDHAN M IBSlIi 1927.
0.

SHAMA KANT L A LL.*
Code of Civil Procedure, 190S (Act V o / 1908), Order 1, 

ime 8— repre.'seniative suit—-Order 1. rule 8 , failure to cmnphj 
with promrnon. of-~-suit whether maintainahle— plaintiffs 
whether entitled to a d&cree against defendant before the 
'Court. ■

Where the piai'atiff brought a suit for a declaration, inter 
alia, that certain lands specified in the plaint belongad to liiin 
and that the defendaikts or any other member of the sabha or 
of the Hindu coiiimup.ity had no right to the same, but no steps, 
were by the plaintit to comply with the requirements
of Order 1, rule 8 , Code ‘of Civil- Procedure, 190S, held, that

,* S e c o n d  A p p e a l  n o . 1027 o f  192 5 , fm in , a, d e c is io n  o f  B a b u  N . ,E . 
,01-iatterji, S u b o K h n a te  -Xudge o f  O a y a , d a te d , th e  20th  J im e ,, 1925,, 
rtn^sraiiig a  rl-Kiision o f  B a b u  Nin)i>i| C handra, { j l io p h , M u iiB if d f  G a y a , 

t f e i  2 ' 0 l h  P e o ^ w b s r , ,  X O ^ O , , . ; . •. '



1927. th e  suit as fram ed w as intended to  be a represeD tative su it  
an d , th erefore, w as not m aintaiD able as su ch .
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Monmotho Nath Das v. Hanslt , Chandra Das ( )̂, 
V. followed,

KA2̂ '™ALt-. Sajedur Raja v. Baidyanath Deh (2), not followed.

Held, further, that although the plaintiff could not get 
a decree against the sabha or the entire Hindu communi’ty, he 
was entitled to a decree against the defendants before the 
Court.

Haribans Narain Singh v. Bhajoo No îia (3), followed.

Chuni Lai v. B.am Kishun Sahu ('̂ ), referred to.

Appeal by the defendants.

This was an appeal by the defenda.nts against the 
decision of the Subordinate Judge of Gaya reversing 
the decision of the Miinsif and decreeing the plaintiff’ s 
suit. There were six defendants in the suit. The 
first four defendants were the principal defendants 
and the remaining two defendants were pro forma 
defendants. The principal defendants were described 
in the plaint as persons who professed to be the 
Secretary, the Assistant Secretary, the President, and 
the Vice-President of a dhamiasabha in Gaya. The 
suit was for a declaration that cez’tain plots o f land 
specified in the plaint and marked as plots nos. 77 and
79 with its' goshas A and B in the map filed with the 
plaint and lying in the town of Gaya, belonged to the 
plaintiff and that the defendants nos. 1 -^  or any 
other member of the sabha or of the Hindu community 
had no right to the same save and except the right of 
using the portions marked* G. H. in the map as 
a path for going to and coming from the dharmasabha 
in plot no. 78 of the map; for a declaration that 
a latrine in plot no. 79 belonged to the plaintiff and 
was built by him for the use of his own men and that

(X) ( i9 0 6 ) I .  h ,  B , 33 C al, 908. (8) (X919) 49 I n d . C as. 796,

(J8e8) I ,  I / ,  B , m  C al. 897 , (4) {1688) I  U  l i ,  IS  C al. 400 F ." B ,



the defendants 1— 4 or any other member of the sabha 
or of the Hindu commnnity had no right to the same; 
and for delivery of possession over the plots nos. 77 ooBxmKAs 
and 79 and of the latrine. Missm

The plaintiff’s case was that the 16-annas of ĥe 
property known as Mahalla Ra,mna in the town of 
Gaya belonged to his ancestor Dindayal Lai, on whose 
death his three l:>rothers, Dirgopal Lai, the father 
of the plaintiff, . Diilli Chand and Kanhaya Lai 
inherited the property in equal shares of 5-annas 
4-pies each, that on the death of Dirgopal Lai his 
one-third share devolved upon the plaintiff; that there 
was a partition between the three brothers and in 
partition suit no. 112 of 1903 of the 1st Subordinate 
Judge’s Court of Gaya the Mahalla Ranma and some 
other lands and houses representing the one-third 
share belonging to the plaintiff’s father (who died 
during the pendency of the suit) were allotted to the 
plaintiff and he was in separate possession of the 
same, that there was a pucoa hall in plot no. 78 of the 
map annexed to the plaint which was originally built 
by Dindayal Lai; but as he died without being able 
to occupy it, the house was considered inauspicious 
and it was allowed by his three brothers to be used by 
the Hindu coimaunity of the town of Gaya for holding 
religious meetings under the designation of Saniti 
Sancharini Sabha or “  Sanatan Dharmasabha, ”  
and a room attached to the hall was allowed to be 
used by the Hindu community as part of the hall and 
that the building came to be known as the ‘ ‘ Dharma
sabha;’ ' that in the partition between the three 
brothers this hall and the room attached to it were 
left undivided, while the rest of the lands on all the 
four sides of the hall and the room in plot no. 78 were 
allotted to the plaintiff, and that since then the 
plaintiff had been in sir possession of the plots nos. 77 
and 79 with its goshas until he was dispossessed there-- 
from on account of an order in a pi?oceeding mider 
section 145 of the Code of Criminal Procediire' 
instituted at the instance of the defendants,; MiQ
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9̂27. claimed the said lands as appertainiiig to the 
dharmasabha.

Gobaedhan The plaintiir, therefore, instituted the suit for 
the reliefs set out above. In paragxaph 16 ^of the 

Seama plaint the plaintiff denied that the plots in suit Y/ere 
K ant L a l l . q£ g^bha, and that those plots had

ever been in use and possession, of the sabha as owners 
thereof. He submitted that the defendants 1— 4 or 
any other member of the sabha or of the Hindu 
community had no right to those plots, save and except 
to the use of the portions defined and marked as
E. G. H. in the map as a path for access to the 
dharmasabha li'ouse. In paragraph 18 of the plaint 
the plaintiff stated that as numerous persona of the 
local Hindu community in common with the defendants 
1— 4: had the same interest, he craved leave under 
Order 1, rule 8, Civil Procedure Code, to sue the 
defendants nos. 1—4 as representing all the persons 
so interested.

The defence of the defendants 1— 4 was that the 
hall in plot no. 78 as well as the plots of land claim.ed 
by the plaintiS belonged to the dharmasabha, that 
the whole piece of land had all along from time 
immemorial been used for holding religious lectures 
etc., that the land was dedicated for this purpose, 
that the hall and the room were built by the sabha 
with subscription money, and that the sabha and the 
members and office-bearers thereof had been openly 
and adversely as of right -exercising acts of possession 
and of ownership over the entire land. They denied 
the title as well ms tlie possession of the pbJntiS and 
set up the, plea of limitation. In paragraph 10 of 
their written-statement the?^/defendants alleged that 
they were only some of the oflice-bearers of the. 
dharmasabha and they, alone could not defend the suit 
on behalf of. the sabha or of the entire E in i j  
conmiunity interested therein and that the affairs of 
the sabha were looked after and, managed by an 

‘ executive committee which ordinarily consisted o f the 
office-bearers and about eleven other members.
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Various issues of fact and law were raised, and the 
first issue was as to whether the suit was tenable as ‘
laid. The contention of the defendants was that gobakdhak 
there had been no compliance with the provisions of 
Order 1, rule 8 of the Civil Procedure Code and, swinA 
therefore, the suit was not maintainable. The Kant Lali.. 
Munsif found that no permission had been given by 
the Court and no notices were issued as directed by 
Order 1, rule 8. The Munsif, however, relying on 
a decision of the Calcutta High Court in Sajedur 
Raja v̂  Baidyanath Deb (̂ ) was of opinion that there 
was no necessity for the issue of notices or advertise
ments under Order 1, rule 8, and that the non- 
compliance with the requirements of the said rule was 
not fatal to the maintainability of the suit. He, 
however,, found on the merits against the plaintiff and 
dismissed the suit.

On appeal the Subordinate Judge confirmed the 
decision of the Munsif. There was a Second Appeal 
to the High Court and the decision of the Subordinate 
Judge was set aside and the appeal was remanded 
for re-hearing. After remand the appeal was heard 
by another Subordinate Judge who set aside the decree 
of the Munsif and decreed the entire claim of the 
plaintiff.

Defendants 1— 4, therefore, came up in Second 
Appeal to the High Court.

P. Dayal, (with him Kailas'pati, S. Dayal, N.K..
Prasad II, Kedar Nath Yerma, B. K. Prasad and 
Satdeo Sahay), ioi: the appellants.

Uai Guru Saran Prasad and Chowdhry Mathura 
Prasad, for the respondents.

K ulwant Sahay, J. (after stating the facts set 
out above, proceeded as follows ;) - - I t  is contended on 
behalf of the defendants 1—4 that the suit was not 
maintainable on account of non-compliance with the

• VOL, VIX.] FATNA SI2EIES. ,
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1927. provisions of Order 1, rule 8> Civil Procedure pode; 
"I ’ lNDiT the learned Subordinate Judge lias not considered
Gosardhan the material documents produced in evidence on behalf 

M is s m  of the defendants in deciding the queston as regards 
SiIIma the title of the plaintiff; that the learned Subordinate 

Kant'̂ Lall. Judge has not considered the entire evidence as 
idTLwiNT regards the plaintiffs possession; and, that, in any 
Sahay,'V. event, even if the plaintiff has title, he cannot get 

actual possession because the defendants had acquired 
a customary right by way of easement to hold 
meetings, etc., on the lands in suit.

As regards the points other than the one relating 
to the maintainability o f the suit, it is clear that the 
learned Subordinate Judge has considered all the 
documents as well as the oral evidence in the case. 
His findings are that it had been clearly proved by 
the oral and documentary evidence that Mahalla 
Ramna belonged to the plaintiff, that Dindayal Lai 
had built the hall and, because it proved inauspicious, 
his brothers allowed it to be used by the Hindu 
community as a dharmasabha buildings, that there-' 
was no dedication, that the whole of Mahalla Ramna 
and the disputed lands were included in the takhta 
allotted to the plaintiff in the partition suit, and that 
the plaintiff had been all along in possession thereof. 
These findings are findings of fact based upon evidence 
in the case, and there is no substance in the argument 
of the learned Advocate for the appellants that the 
learned Judge did not consider the entire evidence as 
regards possession or as regards title. It is true that 
the learned Subordinate Judge in one part of his 
judgment has observed that as the land in dispute was 
admittedly waste-land and that as the plaintiff had 
proved his title to it, it was not necessary for him to 
;>rove possession within twelve years inasmuch as he 
lad not been actually dispossessed, l)ut that there had 
)een a technical dispossession on account of the order 
in the proceeding under section 145 of the Code of 
Criminal Procedure. The learned Subordinate 
Judge, however, considered the entire evidence in the
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Sahay, J

case and observed that the plaintiff had examined 1̂ 27. 
witnesses and filed documents to prove that he had "" p k̂dit”  
been exercising acts o f possession over the disputed Gobabdhan 
land and that this evidence conld not be brushed aside 
as worthless and incredible. The finding of fact, shI ma 
therefore, that the plaintiff had title and posses-sioB. Kant Lall. 
cannot be interfered with in Second Appeal. Kulwakt

As regards the last' ground that, in any event, 
the defendants had acquired the right to hold meetings, 
etc., as a customary right by way of easement, it 
appears from the pleadings as well as the decisions of 
the Courts below that no such point was ever taken by 
the defendants had acquired the right to hold meetings, 
declaration could be made in their favour.

There remains, however, the first point for 
consideration, viz., the question as regards the main
tainability of the suit for want of compliance with the 
provisions of Order 1, rule 8 o f the Civil Procedure 
Code. It is clear that the suit as framed was intended 
to be a representative suit, and the plaintiff did ask 
for a decree which would be binding not only on the 
(fefendants but also on the entire Hindu community as 
well as the dharniasabha of Gaya. No steps were 
taken by the plaintiff to comply with the requirements 
necessary to enable him to obtain such a decree. In 
my opinion the learned Munsif was clearly wrong in 
holding that there was no necessity for the issue of 
notices as contemplated by Order 1, rule 8, and that 
the non-compliance with the requirements of the said 
rule did not affect the maintainability of' the suit.
The case o f Sajedur Raja v. Baidyanath Deh (̂ ) relied 
upon by the Munsif was dissented from in Monmotho 
Nath Das V. liarish Chandra Das 0  and in my opinion 
was not correctly decided.

The point, however, has not been discussed by the 
learned Subordinate Judge in his judgment. The 
appellants produce two affidavits of their two pleaders,
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1&27. one of whom was the senior pleader who a r^ e d  the 
Pandit ^ase OH their behalf before the Subordinate. Judge, and 

Gobabbhan the other was the junior pleader who appeared with 
M i s s i b  Both these gentlemen swear that they did take
SHAMi the point in argument before the Subordinate Judge. 

Kant Lall. H  is unfortunate that the learned Subordinate Judge 
EtjLWANT has not noticed this point and has made a decree in 

Sahay, j . favour of the plaintiff in terms of the prayers con
tained in the plaint. It is clear, however, that such 
a decree cannot be made in the present case. It has 
been argued on behalf of the appellants that- the whole 
suit should be dismissed and that no decree can be 
made even as against the defendants who were before 
the Court. I am, however, unable to accept his 
contention. Although the plaintiff is not entitled to 
a decree declaring his rights as against the dharma- 
sabha of Gaya or the entire Hindu community, there 
is no reason why he should not get a decree for what it 
might be worth as against the defendants before the 
Court. His allegation was that these defendants, 
who are now the apjiellants before us, did take active 
part in denying his title and were the persons at whose, 
instance the proceedings under section 14*5- of the 
Criminal Procedure Code were taken. His rights 
were infringed by the appellants in particular, and 
nothing has been shown as- to why a decree should not 
be made as against these defendants. The cases 
referred to by the learned ‘Advocate for the appellants 
were cases where this question was not specifically 
raised and decided, namely, as to whether the suit 
could not be decreed as against the defendants actually 
before the Court for non-compliance with the provi
sions of Order 1, rule 8 of the Code of Civil Procedure. 
On the other hand, in Harlans Narain Singh v^Bha joo 
Nonia {̂ ) Manuk, J. referred to the 'Faill Bench 
decision of the Calcutta High Cmirt in Chunt Lai v. 
Ram Kishen Sahu 0  and was of opinion that there 
was no .reason or principle why a suit should not )ie
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under sectioi] 4-2 of tlie Specific Relief iVet against any
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one who formally claims to nse the land as a piiblic 
right and thereby endangers the title of tlie owner.
These obvSê vation̂ s apply to the facts of tlie present * v.
case and the proper decree, therefore, tha,t ought to be . Shama
made in the present ease is not a decree in terms of 
the prayers contained in the plaint as has been done 
by the learned Subordinate Judge, but a decree ’
declaring the title of the plaintiff and awarding him 
possession as against the defendants 1—4  alone.
This decree will not be binding either on the dharnia- 
sabha or on the Hindu community as a whole, but 
will be binding as against the defendants 1— 4, per
sonally.

The decree of the Subordinate Judge 1X11181, there
fore, be modified to this extent. In other respects the 
decree will stand. The vahie o f such a decree in 
favour of the plaintiff will not be much and the 
plaintiff-respondent, therefore, is not entitled to the 
costs of this appeal. The order for costs in  the Court 
below will stand.

M acph erso n , J ,— I  agree.
A 2̂2̂ eal allowed. 

Decree modified.

R E V i S I OWA L  CRI MI NAL.

Dec.yS.

Before Jwfila Prasailand Boss, JJ.

R A M aU LA M  T E L I 1927.

p.
KING-EMPEROB..^

Code of Griminal Procedure, (4ot V of 1898), section 
162, scope of—stage at itliieh- accused U entitled to copy of 
statement made befon; the polke durhuj investigation,

■^Crim inal l i e v is io n  n o . 751  o f  1927f fr o m  an  o rd e r  o£ Gr, Otoandra,
Esq., Speci&i Magistrate, Bettiah, xlated tb.6 26th of October,


