
1927. admissible against them. It was at one time consi- 
Saktokht'  the admission of tenants as to the  ̂ zerait
MANo.iii character of the land was inadmissible in evidence; 

but it was properly conceded by Mr. Sen that since 
decision of the Judicial Committee in BindesUmfi 

rameshwaî  Prasad Singh v. MoJiaraja Kesho Prasad Singh 
bSadto Bahadur (̂ ) the question is no longer arguable.
P as, j . [The remainder of the judgment is not material 

to this report.]
W o r t ,  J.— I  agree .

Appeals dismissed.
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Before Jmala Prasad ami Ross, J J .

GREAT INDIAN PENINBITIjAE EA ILW A Y  COMPANY 
1927. ■ V .

Jec.,1, GOPI EAM GOUEI SHANKEK.^

Eailwcpys Act 1890, (.4ot IX  of 1890), section 77— Risk- 
note B— “ non-deUverij,’ * suit based on— whether notice 
under section 77 ne^cessary— “ non-detiverij ”  lohether consti
tutes “  loss.'*

“  Non-delivery ’ * does not constitute “  los>s ”  within tlie 
meaning of section 77, Bailways Act, 1890, and, therefore, no 
notice under that section is necessary in a suit for damag'es 
for non-delivery of a part of a consignment, though it may 
turn out that the suit will fail for want of notice it it be 
established by the Piallway Company that it is in fact a case 
of loss.

^ A p p ea l fr o m  A p p e lla te  D e cre e  n o . 532 o f  192 4 , fr o m  a d e c is io n  o f  
M r . N u t  B ih a r i C h a tta r ji, S 'libord in ate  J u d g e  o f  G-aya, d a ted  th e  18th  
F eb ru a rv , 1924 , co n firm in g  a d e c is io n  o f  B a b u  J a t in d ra  N a th  G lio sh , 
M u n s if  o f  G a y a , d a ted  the  12th  J u ly , 1922,

(1) (1926) I, L, n, 5 Pat. 634 P. C,



East Indian Railway v. Kalicliaran Ramprasliad (1), East 1927. 
Indian Raihoay Company v. Jagpat Singh (2), Qreat Indian j  p i  T - 
Peninsular Railway Coynpany v. Jalinichand Paiwari (3),
Nagendra Nath S en v . Bengal and Nofth-Western Raihray 
Company (4) and Tarachand Mofwari y . Bengal and NorfJi- <5opi Fiam 
Western Railway Company followed.

Agent of the Bengal Nagpur Raihomj  ̂ Company, Liniitvd 
V. Hamir Midi Chagan Mull Assam Bengal Raibcay Cont-' 
pany, Limited v, Radhica Mohan Nath (J), not followed

Puran Das v. East Indian Railway Company (8), 
explained.

Great Indian Peninsular Railway Company v. Jitan Ram 
(9), referred to.

Appeal by the defendants.
The respondents brought this suit for compensa

tion for non-delivery of one out of four bales of cloth 
consigned to the Great Indian Peninsular Railway 
Company at Bombay for delivery to them at Gaya on 
the East Indian Eailway. The defence was that 
the goods were lost in transit and that the defendant 
companies were protected by risk-note B; and, 
further, that the suit was had for want of notice under 
section 77 of the Indian Eailways Act within six 
months from the date of delivery of the goods to the 
defendants.

The Courts below dismissed the suit as against 
the East Indian Railway and gave the plaintiffs a 
decree for part o f their claim as against the Great 
Indian Peninsular Railway, holding, inter alia, that 
as this was a case o f non-delivery where no loss was 
proved, section 77 had no.application. The case was 
remanded for a finding on the question of the service 
o f notice under section 77, and it was found by the 
Subordinate Judge that there was no proof of service 

j   ̂  ̂  ̂ ■' — ■ '

(1 ) (1922 ) 3  P a t . L .  T. 2 1 5 . (5 )  S ; A .  2 2 4  b f  1925 .
(2 ) (1924 ) I .  L .  R . 51 C a l  615 . (6) (1926 ) I .  L .  E .  5 P a t . 1 06 .
(3 ): (1 9 2 7 -2 8 ) 3 2  C al. W ,  N . 70. (7 ) (192S -24) 28  C al. W .  N . 438 .
(4) S. A. 1262 of .1924. (8) , (1927) I. L. R. 6 Pat. 718' F. B.

(9) (1923) I. L. R. 2 Pat. 442,
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. 1927. of notice beyoDS'tlie aliega-lrfon in the plaftit wltick, not
ftl'p rl7  been traversed in the written statement, had to

■ 'co. be accepted, namely, that notice was given to th6
D. agents of the defendant companies on the 8th of 

December, 1921. The goods were consigned on the 
Sĥ k4 . 11th of April, 1921 and three bales were delivered on 

the 19th of May, 1921'. The suit was brought on the 
11th of March, 1922. Con.seqiiontly if notice waB 
required under section 77, tlie notice was out o f timo ; 
but if no notice was required then the suit was properly 
instituted within the period limited by law.

iV. C. Einha, (with him iV. C. Ghosh and B. B, 
Ghosh), for the appellant.

Sweshwar Dayal and B. K. Prasad, for the 
respondents.

Ross, J. (ajfter stating the facts set out, above, 
proceeded as follows :)— The question for decision is 
whether in a suit for non-delivery notice has to be 
given under section 77 of the Act. In East Indian 
Raihvay y. .Kalicharan Ram f rasad (̂ ) it was held by 
my brother Jwala Prasad, J. that section 77 requires 
notice only rn a case of a claim for compensation for 
loss, destruction or deterioration of goods, and does 
not apply to a suit based upon compensation on 
account of non-delivery of goods, as apart from loss, 
destruction or deterioration of the same. But in 

, The Ageni of the BefCgcd-Nagfur Railway Comfany 
Limited v. Bamir Mull C hag an Mull p) it was held 
by a Division Bench o f this Court that’non-delivery 
constitutes loss within the meaning of section 77 and, 
therefore, service o f notice under that section is 
essential in a suit for compensation for non-delivery. 
This decision has been followed in other cases.

The learjied Advocate for the respondents con
tends, however, that, this decision rests ultimately 
upon the view taken in Great Indian Penins'ullar 
Railway Company v. Jitan Ram (S) to the effect that

—— ---  -- --------  -- ------------------    —... ......   ■ ...I > M
(1) (1922) 3 P. L. T. 215. (2) (1926) I. L. B. 5 Pat. 106.

(8) (1928) I. B. E. % Pat. 442.
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loss means loss to the owner and that, as that view is ^̂ 27. 
no longer tenable since the decision of the Full Bench g . i . p .  e b s . .  

in Purcm. Das v .  The East Indian Railway C o m p a n y  C o .

(1), the ground of the decision that notice is neces- 
sary in cases of non-delivery has gone. In an g o u m  

elaborate judgment in East Indian Railway v. shâ kbe. 
Jogpat Singh 0  Page, J ., held that the term “  loss,”  Boss, 
as used in the risk-note and in Chapter V II  of the 
Railways Act, does not mean-' pecuniary loss to the 
owner o f the goods, but meg,ns loss of goods by the 
Railway Company while in transit. And it has 
recently been decided by the Calcutta High Court in 
Great Indian Penin.mlar Railway Company v.
Jalim Chand Patwari (̂ ), by Banken, C. J. and 
Mitter, J. that in suits for damages for non-delivery 
of a part of a consignment delivered under rislc- 
note B, there is a necessity o f proving that there 
has been in fact a ‘ ' loss' ”  of the part concerned, 
and the initial burden o f proving that is on the 
Railway Company. In Piiran Das r. East Indian 
Railway (̂ ) Bas and Adami, JJ. agreod with the 
view of Mr. Justice Page and as this view differed 
from the decision in Great Indian Peninsular 
Railway Company v. Jitan Ram (5), they referred the 
case to a Full Bench. It was found by the Full 
Bench that on the pleadings the reference did not 
arise; but reliance is placed upon the judgment of 
my brother Jwala Prasad, J. and on certain obser
vations in the judgment of the learned Chief Justice.
This decision of the Full Bench has ^ c e  been consi
dered along with other decisions of the Court in two 
cases by two Division Benches of this Court; and in 
Nagendra Nath Sen y . Bengal and North-Western 
Rmlway Compaifiy (̂ ) it was held that in a suit based 

• on non-delivery the Railway Company must prove

(1 ) (1927) I .  L .  B .  6  P a t. 7 18  F .  B .
(2 ) (1924) I .  L .  R . 51 O a l  616 ,
(8) (1 927 -28) 32  C a l. W .  N .  7 6 .
(4 ) S . A . n o . 1289 o f  1923.
(5 ) (1923) I .  L ., E .  2 P a t .  _
(6) Second Appeal no. of 1124.
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1927. loss before they can claim the benefit of the risk-note;
 ̂jp  and in Tarachand Marwari v. Bengal-Nagpur Rail-
' 'c'o. 'way Company (i) that decision was followed; and it

must be taken that since the decision of the Full 
Bench the yiew in this Court has been that non-deli- 

Shankeb. very does not constitute loss and, therefore, the 
R o s s  j. decision in Great Indian Peninsular Railway Com

pany V. Jit an Ram (2) is not conclusive of the present 
question. Now on the language of section 77, a 
notice is only required in cases of claims for refund 
of an overcharge or for compensation for loss, des
truction or deterioration. I f  non-delivery is not 
co-extensive with loss, it would seem to follow_ that 
notice is not required in a suit based on non-delivery; 
and obviously non-delivery includes much more than 
loss which is only one of several possible cases. Non
delivery may be due to mis-delivery or to wilful 
detention by the Eailway Company as well as to loss. 
As was pointed out by Page, J. in the case cited 
above, the true view would seem to be that the goods 
may or may not be lost, and that proof of non-delivery 
or mis-delivery is by no means conclusive evidence 
as to whether or not loss has occurred. “  Indeed I 
go further and beg leave to state that on such evidence 
alone an inference could not reasonably be drawn that 
the goods had been lost.”  It would seem to follow 
from this decision as well as from the language of the 
section itself that when non-delivery without more is 
pleaded, no notice under section 77 is required, though 
it may turn out that the suit will fail for want of 
notice if it be established by the Railway Company 
that it is in fact a case of loss. A  different view 
wa.s taken by the Calcutta High Court in The Assam 
Bengal Rnikimj Company, Limited v. Radhica Mohan 
Nath (̂ ), where it was held that in a suit based on 
non-delivery notice under section 77 is required, 
though there the question whether notice would be 
necessary where the goods were wrongfully detained

(1) Second Appeal no. 224 of 1925. (2) (1923) I. L. R. 2 Pat. 442.
(3) (1923-24) 28 Cal. W. N. 438.
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m s  left opeii. Tliat deeiLiioa geems to liave proceeded 
on an interprBtation of “  loss which isi iiMonsistent g . i . p .  r l t . ,  

witli the later decisions. In efeet the question, of C o. 

notice seems to come back to the prior ciuestion of loss.
I f  the Saihvay Compaiiy pi e-ad w-ajit o f notice they Gocai 
must show that this ease of rion-delfFery was a. case of Sh.̂ skee. 
loss. The position, thereiore, on the merits, and on boss,j. 
thfe teeliaical question of liotice is precisely the same, 
viz., the defendant coiiipa,iiy must plsud and prove 
loss before it can rely either on the risk-iiote or on 
want of notice.

The appeal is dismissed with costs iaciuding the 
costs of the first hearing and of tiie remand.

JwALA P r a s a d ,  J .— I agree.
S. A. K. ,

A'ppeal dismissed.
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Dec.,,2.

Before Kulwant SaJmy and Mac-phcrson, JJ.

PANDIT GOBAEDHAN M IBSlIi 1927.
0.

SHAMA KANT L A LL.*
Code of Civil Procedure, 190S (Act V o / 1908), Order 1, 

ime 8— repre.'seniative suit—-Order 1. rule 8 , failure to cmnphj 
with promrnon. of-~-suit whether maintainahle— plaintiffs 
whether entitled to a d&cree against defendant before the 
'Court. ■

Where the piai'atiff brought a suit for a declaration, inter 
alia, that certain lands specified in the plaint belongad to liiin 
and that the defendaikts or any other member of the sabha or 
of the Hindu coiiimup.ity had no right to the same, but no steps, 
were by the plaintit to comply with the requirements
of Order 1, rule 8 , Code ‘of Civil- Procedure, 190S, held, that

,* S e c o n d  A p p e a l  n o . 1027 o f  192 5 , fm in , a, d e c is io n  o f  B a b u  N . ,E . 
,01-iatterji, S u b o K h n a te  -Xudge o f  O a y a , d a te d , th e  20th  J im e ,, 1925,, 
rtn^sraiiig a  rl-Kiision o f  B a b u  Nin)i>i| C handra, { j l io p h , M u iiB if d f  G a y a , 

t f e i  2 ' 0 l h  P e o ^ w b s r , ,  X O ^ O , , . ; . •. '


