
1927. tenant nor is there ;iny prooi' of tlie fact that he was 
pot forwHi'd m the repVasojitativc of the- other tenmjts.

SoNDERNAmThe quest ion of rc'pre.scril-ai.ion was iiilly gone into 
'«• in the court; of fii'si iiista.Tieo Jiiid that ( 'Onrt came to 

the conelnsion tliat tliere was ahsolntely no evidence 
on the side of the defendants on eitlier of the two 
points, na,mely, whether Hiranian\s name appeared 
as the sole recorded tentint in the sherista of the 
rnaliî s or whether he was put forward by the plain­
tiffs as their representative. In view of these findings 
it is impossible to proceed npon the Kolitary state­
ment of one of the plaintiffs’ witnesses which could 
not possibly be conclusive on the point.

The appeal must be dismissed witli costs.
A llanbon, J .— I agree.

A])pfla2 dismissed.
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1927. BANI OHATTIIA KHMARI D R V l

Oct., IS.
W . W . BKOUCKK.^

Bengal Tenayicy Act iVlII of 1885), seoiion 74— Recovef- 
iible B,ent—AGtml Hent— “ Malghzari ” — AhLniihs--~^Spficified 
additmnal Paym-nnts.

A pa.tta. of villages stated that tbey were let
at a (jonsilidated jama of Rs. 15,591, bcnug the itialguixari, road 

and embankment cessea, dues to pnestH (rnalinl iiprobiti), and expeiiHos 
fit' obtaining ar-quittanee i-eeeipls (fanig luiraeb), eto.”

A schedule gave for each villag'e the amounts under each 
ol the above and other specified heads, the total being defi- 
cribed as amiiial ren t”  (jama eksala). The execniion 
clauses of the patta and of the corresponding kahnliat referred 
to the Ks. 15 ,581 as the jama.

. ^Present; Viscount Dunedin, Lord Shaw, Lord Sinha and Sir 
jancelot Sanderson,



Held, tliat tlie description “ mailguzari ” was not to be 1927.
regarded as equivalent to the “ actual rent ” whicli by sec- —
tion 74 of the Bengal Tenancy Act, 3,885, alone was recover- ghaS'bi
able, and that the section did not preclude the recoverĵ  of Kqmari
any part, of the sum specified as the consolidated jaiiiti; nor D e y i

conld the tenant evade liability as to an item beciutsti tlie «■ ^
I'aivats had not paid it i:o him as fomierlv tliey lisid to the “W. W. 
landlord. ’ ' Broucke.

Tn deteruiining- wlietlier a landlord is precluded by sec­
tion 74 from recovering it is to be ascertained in eacli case 
whether the wliole winii claimed is leally part of the rent 
agreed upon to be paid as consideration i’or the leawe. The 
object of the section, and of the sinjilar enactments which 
preceded it, was to prevent exactions from tenants beyond 
the rent specified in their pafcta, where there was one, and if 
there was no written ei\gagemei»t, beyond what was actually 
payable, v̂ diether by verbal agTeement or by virtue of custom.

TiluJdidan Singh V, GImlhan Mdktofi (1), distinguished.
Decree of the High Court reversed.
Appeal (no. 2 of 1926), from a decree of the High 

Court, (January 5, 1925), modifying a decree, of the 
Subordinate Judge of Muzaffarpur, (July 20, 1920).

The main question upon the appeal was whether 
any, and if so what, portion of the sum claimed as rent 
under a patta and kabuliyat, dated May 22, 1911, 
was irrecoverable having regard to section 74 of the 
Bengal Tenancy Act ("VIII of 1885).

The facts, the material terms, and the ternivS of 
section 74, appear from the judgment of the Judicial 
Committee.

The Subordinate Judge held that the whole of the 
payments specified in the lease as rent were recover- 
aî le.

The High Court (Bawsou Miller, G. J., and 
Foster, J.), held that under section 74 of the Bengal 
Tenancy Act, 1885, and the decisions thereon, the 
plaintiff waw entitled to recover only the amount speci­
fied in the patta as “  malgiizan.’ ’ The appeal is 
reported at I. L. R. 4 Pat. 404.

,(1), (1889) I .  L :,R ;' 17 Cai., n j; L . E. 16 I . A . 162.
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1927. Sir George Lowndes, K. C., and E. B. Raikes,
for the appellant.

DeGrmth67\ K. C., and Duhe, fo r  the respondent.
Eani

(̂'hattba 
Kumaki
Bbvi Reference was made to TiluMidari Singh v.

Ghmlhan Mahton (i), Pudmanund Singh v. Baij Nath 
Brotcke. Singh (2), Radha Prosad Singh v. Bal Konwar Kocri 

{^),'Radha Charan Roy Chowdhry v. Gorah Chandra 
Ghose (4), (upon wluch tlie appellant particularly 
relied), Maihura Prasad v. Tota Svngh, (•'’), Vfendra 
Lai Gnpta v, Meheraj Bihi and Bijoy Singha. 
Dndhuria v. Krishna. BeJiari Biswas (7).

OrAoher 1.—The judgment of their Lordships was 
delivered by—

L ord S inha .— The question in this case turns on 
the construction of a lease, dated the 22nd May, 1911, 
of 36 villages of the Rainnagar Raj in the province 
of Beliar and Orissa, granted by the Rajah to a 
Mr. Broucke.

The material |)art of the lease i« stated in thĉ . 
judgment of the Chief Justice of Patna as follows :—

“ I have let out: 16 aunas of ilie I'o'llowmg Bfi villages as per
boundaries given l^elow............................  (at, a eonsoliflated wmual .Tatna
of Rs. 15,581-5-0, being tlie Malguiiari, road and embankmonti cj'saen, 
dues of priesi)i5 (Mahal TTpvohiti) and expe.tises for obtaining aoqtiil tance 
receipts (Farag Karacli), etc., in addition to 51S inaunds of paddy 
HpO/afind below payable annually at a imifomi rate under a Tltilca Pal)l;a, 
the term whereof is givî xi beln '̂ and on receipt of a Kabnljyali to 
Mr. W. tl, Broueke ’

At the end of the document is a schedule givinfj; a. 
livSt of the 36 mauzass and stating in the t̂ ase of oach 
mauza the total annual jama ”  and details of how 
it is made up. One instance will suffice. 1’he firKt

(1) (1889) 1. L. R, 17 Cal. 131; L. R. 1,0 I. A, lf>2.
(2) (1888) I . L. P.. 15 Cal. S28.
(3) (1890) T. L. R. 17 Trtl. 726.
f.l) (1904) I. L. R. ?,1 Cal. 834.
(5) (1912) I. L. B, 40 Oal. 806.
iT.l (1916) 21 Gal. W .' N. 108.
(7) (1917) I. L. E. 45 Cal. 259.
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192V.mauza is Tliatli Mitia. The particulars tliei-euiider_______
show first of all that the teiin is for 15 years from r n̂i 
1319 to 1333 F. Tlicn follows a list of payments in Chattka
respect of that maiiza as follo^vs ;—

Rs. a. P-
MalguKari .. 673 2 0

Ivoad cesis .. 40 8 0

Embankmeiiij ci'ss ... .. 10 2 0

Costa ol'atqviittanee ... .. 24 4 0
Dasiahara and Cliaifc Xauuii Farniaibh .. 12 0 0

Tika, Bheti, Guru Blieti ... . 5 0 0
Batchhapi, Jang-la-i.sim-navisi ... 7 0 0

Katiari ... ... , 4 . 0 0
I>ewani Dastur ... 24 14 0
Mabal ITprohiti 5 0 0

Total ... ... 805 14 0

n.
W. W. 

BRODOTiK.

Paddy 3i) mauuds.

The total of Rs. 805-14-0 thus arrived at is then 
treated as the Jama Eksala, (annnal rent), and is 
divided into four kists of Rs. 201-7-6 payable in Asin. 
Pous, Chait and Jeyth.

The word “  malguzari,’ ’ translated rent in 
the High Court record, ordinarily roeaiis revenue, arid 
is so rendered in WiIson\s Glossary.

The Chief Justice of Patna was of opinion that 
the last eight items o f the list above had been collected 
as abwabs from the raiyats long before the lease was 
executed and were regarded as having the sanction of 
custom, and he held (Foster, J., concurring) that on a 
proper construction of the lease Broucke undertook to 
pay them as abwabs under the different denominations 
as set out in the said schedule and as indicated in the 
body of the lease, and not as pari of the fe/nt, which 
the Chief Justice took to be the meaning of “  malgu- 
5iari ”  (the first item). In that view the High Court 
h^ld thatj tinder se«>tioii 74 of the Bengal Tenancy Act,



1927. the lessor was not entitled to recover the amoniits 
covered by the items 3 to 10 of the list, as being abwabs 

GhIttoa in addition to the rent payable under the lease,
K u m a r i

.De v i  Section 74 of the Bengal Tenancy Act, 1.885,
enacts that
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V.

W. W.
.l:>l{()UCKli. flll iiiifmitionti 1 4 ) 0 1 1  teuantfi under the (Ion0 1 1 1  imition of abwnl), 

iiiathali or other like uppellaiiion; 4  in addition to t'lie actual rent hIuiI] 
Ix-! illegal, and all stipulations iuid reservations foi- the, j)a,yraent of Kut.'li 
shall be void.”

That section has a long legislative history behind 
it from 1791 to 1885, which"was referred to at the Bar, 
but to which it is unnecessary to refer further than to 
state that the object of the whole series of enactments 
from the Regulations of 1791 to Ac‘t VIIT of 1885 
was to prevent exactions from tenants !)eyand the rent 
specified in their patta, when there was one, and if  
there was no written engagement, beyond what was 
the rent actually payable, whether by verbaJ agreement 
or Ijy virtue of custom.

There being a written engagement or lease in this 
case (the patta and kabuliyat) the only question irf 
whether the o£tual rent payable by Broucke as tenant 
to the Bajah as his landlord is \vhat that lease cialls the 
“ consolidated annual jaraa ”  of Es. 15,581-5-0 fluH 
515 maunds of paddy, as the Subordinate Judge he! 
or only n portion thereof, as the High Conrt held.

Their Lordships are unable to endorse the view' 
taken by the High Court.

Malguzari, wdxich is the first of the items com- 
poslug the total yearly jama for ea.ch village, cannot 
he rendered as re.nt, mueb less as actual I'foit; ncn* -s 
there any evidence to show that the amount of the 
maJgnzari was the actual rmit, as distinguished from 
abwai;)S, paid by the euliiyating raiyats of the villa,ge. 
The only distiiii^tion appaj*ent'on the fa,ce of tlie lease 
is l)etŵ een cash rent and ’produce, rant. So far as 
the former is concerned, it is impossible to take the



ftrst item as ).)eing actual reot and tlie rest a.b\va,bs 
■'A'lieu tlie>' ai'c all 'uidiiflecl in tlx' total, wbidi is ' 
(*.xprcs«ly stated to he the aiimial rtnital pjiynhle in chattua 
four equal Icists. or iustahiieiits, Hpeeified iu figures,
It is also to be noticed that tlie execution-elau.se of tlie 
patta, signed by the Rajah, is as follpws ;— w. w.

fiEOTTOKl:
■■ E x e i 'u te d  tbit; J ik a -P a tta  fo r  ii term  o i  1.') y e a rs  in  re sp e ct  o f  iW 

v illa g e s  an d  o f  17 y i ‘u)‘s in respe.et o f  2  v illa ges  ia  all Hti -villagi^H at an 
an n u al jarn a  o f  l l s .  ir),r>81-r)-n a n d  515 jnauiH ls o f  fin e  p a d d y  to  hr 
realiH ed fr o m  y e a r  t o  y e a r .”

Similarly the executioii-clause of the kabulint 
signed by Broucke is as follows :—

■' Kabuliat given by me on jama rupees fifteen tlionsand and fivt-i 
hundred and eighty-one and fWe annas orjly.”

Their Lordships agree with the Subordinate 
Judge that Broucke was bound under his engagement 
to pay the rent mentioned therein as the annual 
rental, and cannot evade this liability because the 
raiyats may not or do not pay him what, they used 
to pay the Rajah. The question as to what each 
raiyat was or is liable to pay as his rent is not before 
their Lordships, and they do not express any opinion 
upon it.

A  large number of cases decided by the Calcutta 
and Patna High Courts were referred to in the judg­
ments and cited at the Bar. Their Lordships do not 
consider it necessary to refer to them beyond express­
ing their agreement in the view that in each case it 
has to be ascertained whether the sum claimed is really 
part of the rent agreed, upon to be paid as considera­
tion for the lease.

The case of Tilukdari Singh v. Chulhwn Makton 
0), decided by this Board, was also referred to. In 
that case there was an old tenancy without any written 
contract. But the money claimed was described:in the
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(1) (1889) I* L. B* I-? Cal. 181; L. R. 16 I. A. 152.



1927. plaint itself as old usual abwa,bs, and the zamindar’ s 
—“ — books of account produced in the case showed that on 

C h a t t r a  the face o£ those documents the payments made by the 
K u m a e i tenant were distinguished as (1)  rent and (S)  abwabs, 

i.e., so much for rent, and so much for abwabs. The 
w!w. latter were claimed on the ground that they were pay- 

BRnTCKE. able by custom and had been, in fact, paid for a long 
time without objection. It was held that long use or 
custom could not validate abwahs as an a,ddition to tl>e 
rent.

A somewhat novel argument was advanced on. 
behalf of the respondent, viz., that the words actual 
rent in section 74 of the Bengal Tenancy Act were 
equivalent to the assal jama, of the old Regulations, 
and that any stipulation to pay a rent which, in fact, 
exceeded what was the assal jama would be illegal to 
the extent of such excess. This would raise an issue 
of fact as to what was the assal jama of the 36 vil­
lages—the subject-matter of the lease. No such issue 
was raised in the Courts of India, and, indeed, in no 
reported case does any such question appear ever to 
have been raised.

Their Lordships would moreover point out that 
the words actual remt in section 74 cannot be taken to 
mean either a fair mid equitable rmU or rent at eusto- 
mary or jiergana rates.

In their Lordships’ opinion Broucke’s actual 
rent under his lease is the sum of Rs. 15,581-5~0 in 
cash and 516 maunds of fine paddy, as found by the 
first Court, and their Lordships will, therefore, 
humbly advise His Majesty that the judgment of the 
High Court should be reversed and the judgment o f 
the Subordinate Judge restored, with costs of thia 
appeal and of both Courts in India.

Solicitors for appellant: WatMns and E m ter.

Solicitors for respondent: .If. W, Box and €o.
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