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Before Das and Jmnc-s, J.J.

MLJSAMMAT AK LI

i.y27.
MUSAMMAT DAH O,"

linniombJc Proporiy—Pur.chascr wukr a rcijwLcrcd m k- 
deed, suit hij— prioi\ purchaser under unregistered deed, 
whetlwr can resi\si the claim—onus on the defendant to prove 
title in. eiinitij— consideratio)i, pafi,̂ in(j of, cannot he cJndlen(jed 
e.veept parties to tranBaetion or person cluirninn under 
them.

Tb,e passing of coiisicleratioia in respect of a tranwac-tioii 
caniioi 1)6 cliaileiiged except tlie partiefi to tlie transaction 
or by those who claim under them.

Where a purchaser of immoveable property nmler an 
imregistered deed has paid the agreed price to the vendor 
and l)as been i>]aeed in posse>ssion, in the absence of eirciuu- 
stances sliowing that such purchaser was not entitled to sue his 
vendo]' for specific performance, a subsequent purchaser of 
the property under a registered conveyance cannot succeed 
in a suit to recover possession of the property from the prior 
purchaser.

Walsh V, Lonsdah (•̂ )j Maddi^on v. AUhrson (2), Puchha 
Lai V. Kunj Behari Lai (3) and Shyavi Kishorc Dey  ̂v. Unicsh 
Chandra Bhaitacharjec f;t), followed.

In sudi circumstances, however, the onus lies on thd 
defendant, in the first instance, to establish that he has a title 
in equity which would enabW him to inainfcahi a suit for 
specific perforuiance, and theu it 'wouid be, for the plaintiff 
to provtT that he is u bona tide transferee for value.

Appeal no. 197 of 1920, fcom a deeiaion of Babu SlireiKlrft 
Naiii flfukherji, Subosdiiiate Judge of, Pataa,. dated tlio 2nd; Deeemlier^
1924, corifirining a deoigiou. of Babu Ananta; NaHi Banerji, Muosif vf
Bavh, dated the 24t)h <'Tanuary, W2:^.

(1 ), (188*2) L .  « .  21 ( ’h . 9 , CO (10I;}-U |  18 C a l. W , N . 44:,.

(2) (l8B2-8a];,L. K .:« ,A . C.:/467«,,, ]U) 2-1 Cal \V. K  4G&*.
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1927, Appeal by the plaintiff.
Murimmat Xhe facts of the case material to this rep^jrt are 

stated ill the jiidgment of Das, J.
iV. N. Sen, for the appellant.
Kailasj)ati, for the respondents.
D a s , J .—This appeal arises out of a suit insti

tuted by the plaintiff for the recovery of a house fully 
described in the schedule annexed to the plaint. It 
is the common case that the house in question belonged 
to one Babn Chand. He died sometime in 1919, 
leaving a widow Musammat Bifia. The que^stion as 
to whether Musammat Bifia was the married wife of 
Babu Chand was raised by the defendant in the 
Courts below; but that question has been answered in 
favour of the plaintiff’ s case, and the finding that 
Musammat Bifia was the widow of Babu Cha,nd is no 
longer open to discussion before us. The plaintiff 
says that oh the 1st of July, 1921, Musammat Bifia 
sold the house to her for Rs. 450 : Rs. 350 was actuaJly 
paid to her before the Registrar, Rs. 100 having been 
paid before. It happened that defendant no. 1, the 
sister of Babu Chand was actually in possession o f 
the house in question, and she refused to make over 
possession of it to the plaintiff. According to the 
plaintiff the defendant is a tenant in possession of 
the house; but the defendant’ s case is as follow s:—

She says that she lent Rs. 500 to her brother Babu 
Chand and that there was a panchayati to decide the 
question between her and her brother and that, the 
panchayati decided that her brother Babn Chand 
should sell the house to her. Tlie Courts below have 
found that an unregistered conveyance was actnally 
executed in favour of the defendant. ...........

Both the Courts below have found that no 
consideration money was paid in respect of the 
transaction of the 1st of July, 1921, by the plaintiff to 
Mubamniat Bifia, and according to the learned Judge
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in the Court below the kabala is not a bona fide docu-
nient. As I read the judgment of the learned Subor- 
dinate Judge, he has dismissed the plaintiff’s suit Akli
specifically on the ground that he failed to prove her
title. But it seems to me that this finding cannot be * baho. 
supported. Until the defendant established that she j
could put forward some claim as the sucessor in
interest o f Chand Sao she has no locus standi to 
dispute the passing o f the consideration in respect 
of the transaction of the 1st of July, 1921. It is 
well established that the passing of consideration 
cannot be challenged eKcept by the parties to the 
transaction or by those who claim through those 
parties. It was, therefore, not open to the defendant 
to question the passing of consideration until the 
defendant established some sort of title in her as the 
successor in interest of Chand Sao who is undoubtedly 
the predecessor in interest of Musammat Bifia.

But then arises a very interesting question.
The defendant says that she has got a title in equity.
She says that Babu Chand executed a conveyance in 
her favour and put her in possession of the property.
It is quite true that the conveyance in her favour was 
not registered; but she says that that does not make 
any difference to her position for she has a perfectly 
good title in equity. This position must be conceded 
to her on the authority of Il'VM v. Lonsdale (i) and 
Maddison v. Alder son (2) and on numerous cases 
decided by the Calcutta High Court of which I  may 
mention Puchha Lai v. Kunj Behari Lai 0  and 
Shy am Kishore Dey v. Vmesh Chandra Bhattackarjee
(4). These cases establish that where a purchaser of 
inunovable property under an unregistered kabala 
paid the agreed price to the vendor and was placed 
in possession, in the absence of circumstances showing 
that such purchaser was not entitled to sue his vendor 
for specific performance, a subsequent purcha.ser of 
the property under a registered conveyaiiCe cannot

(1) (1882) L . E . 21 Ch. 9. . (8) 18 Cal W . N. 44G-.
ip )  (188^-83) B . 8 A . C. , { i )  (1910-20) 24 C al W . N .



1927, succeed in a suit to recover possession of tlie property 
from the former purchaser. As was laid down in
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Mubammat (1), the defendant is
w- entitled, apart from the provisions of the Registration 

Musammat j.gg-g  ̂ and to permit such a defence
to be taken does not, amount to aii invasion or-evasion 

Das. j. Registration Act.
In order to succeed, therefore, the defendant 

must establish that she has a, title in equity which 
would enable her to maintain a suit for specific 
performance against Babû _ Chand and the persons 
claiming through Babu Chand. She must establish in 
the particular facts of this case, that she was actually 
put in possession of the house in pursuance of the 
agreement. I f  this is not established, then there is 
no defence available to her, for it must follow that 
she is not a person claiming through Babu Chand. 
But, i f  it is established that Babu Chand put her in 
possession pursuant to the agreement to sell the house 
in question to her then it would be for the plaintiff 
to establish, to quote the words of section 27, para
graph (b), that she is a. transferee for value who has 
paid her money in good faith, and without notice of 
the original contract. The case has really not been 
decided from this point of view. Both the Courts 
below have proceeded on the ground that the plaintiff’s 
convewance is not a bona fide document and have dis
missed her suit on that ground. As I have already 
stated, it is not open to the defendant to take that 
plea until she proves some sort of title either at law 
or in equity as the successor in title of Chand Sao.

I must, accordingly, allow this appeal, set aside 
the judgment and the decree passed by the Court 
below, and remand the case to that Court'for decision 
according to law. Costs are reserved, and will be 
disposed of by the lower Court.

Jam es, J .— -I agree. •
Case remanduL


