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opinion these notes are for a sum certain within
sections 4 and 5 of the Act before mentioned and,
thierefore, arve mnegotiable irsiruments within the
meaning of the Negotiable Instruments Act, 1881.

There was a further point urged which it is
unnecessary to decide if my view expressed above 1s
correct and that was that if these notes not being
negotiable instruments are to he rvegarded as simple
bonds - then they are insufficiently stamped. The
answer to this however is that this point was mnot
taken in the court below, the notes were received in
evidence without objection and it is not open to the
appellants to rely upon it now. And in any event
all that we could do in the appeal would be to levy
the deposit fee and penalty if the fact had been estab-

_ lished that stamps were insufficient.

1927.

PR

June, 17,

In my opinion the appeal fails both on the facts
and the law and must be dismissed with costs.

Murrick, A.C.J.—TI agree.
Appeal dismissed.

APPELLATE CIVIL.

Before Jwala Prasad and Jawies, JJ.

RAGHUBAR NARAIN CHAUDHURI
.
MOHIT NARAYAN JHA.*

Mortgagee, — usufructuary, whether  liuble to  render
accounts—ecircwmstances  ereating  liability—Transfer  of
Property dct, 1882 (det IV of I88D), scction 77. ‘

* Appeals from Appellate Decree nos. 810 and 758 of 1926° from
~a deeision of W. H. Boyee, Taq., n.e.8., District Judgs of Darblanga,
dated - the 4th Mareh, 1926, eonfirming o decision of Baba Tasindra
Nath Ghosh,  Sobordinate Judge  of  Dwbhanga,  dated the 28th
October, 1925,
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Undu & moltq&% bond the usufracbuary mortzagee was
entitled to appropriate in lieuw of inferest the prof i fenaine
ing after the payment of Government revenue aud wlikana
to the malikanadavs, and there was a condition that all
profits from increased income would go to the mortuagee.
The mortgagee made additional profits by escaping payient
of alikane to the malikanadams. Tle assignee of  the
equity of redemption baving brought o suit f;r redeniption
as well as for accounts,

Held, that the usufrucluary mortgagee was not iable
to render accounts i respect of ihe malikana.

Fakir  Mulwmnied  Khan v, AB Sher Khan 5 and
Shafiun Nissu v. Fuzal Rao (23, [ollowed.

Basant Rai v. Kanau@p Lal (5, Narsingh Nurain Singh v,
DBubu Lul:hputty Singl ( 4), ]H/‘Tf Rai v. Gobind Tiwari (5 and
Parasurwemer Pattar v. Venkatachua Pallur (01 Ostinguished.

Appeal by the defendant mortgagee.

This appeal arose out of a suit for redemption of
an usufructvary mortgage exccuted on the 13th of
Februarv, 1882, in respect of an interest in mauza
Noor ud(hnpur, which was described by the plaintiff
as a.permanent tenure.  The property in question
consisted of the third-part of a two-anna share in the
mauza, which was burdened at the time of
the execution of the mortgage, with liability to
payment of malikana to the heirs of rival claimants
to settlement whose claims were disallowed at the
Permanent Settlement of the mauza. The sum of
seven hundred rupees was advanced on the mortgage.
The annual profits were stated in the deed to be
Rs. 91-15-0, of which Rs. 84 were allotted for interest;
Rs. 5-8-0 was payable to Ganga Ram Chowdhury
and his co-sharers as mahl\ana., while Rs. 2-7-0 as
Government Revenue was to be paid by the mort-
pagees. There was a condition that ;LII profits

(1) (1911) 10 Tnd. Cas. 113 9 (mm) AL 14 T.4987.
8 (1880) . T R. 2 AL 465, (4 (1880) L. L. R 5 Qal, 33

(5) (184) T. L. R. 6 Al 303, (6 (1918) 21 Ind: Css. 0L
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1927, arising from increased income should go to the mort-
T gagees, and the mortgagors would have no concern
Namary . with them. The plaintiff, who had purchased the
tmapnom equity of redemption, claimed an account 1n respect
we. of the payment of these annual dues; and it was
Navay  suggested that on taking the account it would be
Jus.  found that not only had the principal been satisfied
but the mortgagees would be liable to pay about
fourteen hundred rupees to the plaintiff. The mort-
oagees denied their liability to account; but they
admitted that malikana had not been paid to Ganga
Ram Chowdhury, saying that they themselves were
the maliks and 1f anybody was entitled to malikana
they were the persons entitled to it. Their pleadings
on this point were expressed indefinitely, because they
also made an attempt, which appeared to have heen
without justification, to make out that the mortga-
" gors were not entitled to the property which they
mortgaged, and that the mortgagees possessed it as

absolute proprietors. .

The Subordinate Judge who tried the suit did
not permit the defendants to enter into evidence
regarding the alleged want of title of their mort-
gagors, so that no evidence was given on this point.
On the question of the right to malikana their line
of defence placed the mortgagees in a difficult posi-
tion, because they could not prove that they them-
selves were entitled to the malikana without admit-
ting that the right to malikana existed, which
amounted to an admission of the existence of the so-
called tenure. The Subordinate Judge found that
the mortgagees were not liable to account : so that the
question of whether they were themselves the persons
entitled to malikana, and of whether they should be
deemed to have satisfied the claim to malikana by
merely keeping for themselves the sum allotted for -
the annual payment did not in his view arise in the
case. He decrged the suit, finding that the plaintiff
,must pay Rs. 700 to the mortgagees before he could
‘recover possession of the mortgaged property.
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The plaintiff appealed to the District Judge
who held that as malikana was payable to Ganga Ram
Chowdhury by the terms of the mortgage, and the
malikana had admittedly not heen paid to anvbody,
the plaintiff must be credited with this amount of
Rs. 5-8-0 annually towards the redemption of the
principal money advanced on the mortgage, from the
very inception of the mortgage; and he directed that
an account should be taken on this principle with
anuual rests. In the result it was found, on taking
the account in this way, that instead of being liable
to pay seven hundred rupees to the mortgagees the
mortgagors were entitled to receive a sum of Rs. 3,154.

The mortgagees appealed to the High Court from
that decision; and an appeal was also preferrad by
the mortgagors against the decision of the learned
District Judge on other points.

Pugh (with him S, K. Mitter), for the appellaut.

Hasan Imam (with him K. P. Jayeswal and
K. P. Sukul), for the respondents.

JamEes, J. (after stating the facts as set out
above, proceeded as follows:) The most important
question for consideration in these appeals is whether
the usufructuary mortgagees are liable to account or
whether they are entitled to claim the benefit of the
provisions of section 77 of the Transfer of Property
Act. The mortgage bond specifies a sum of Rs. 91-15-0
as the annual income which the mortgagees may
expect to derive from the property; but it is
expressly provided that any income in excess of this
shall go to the mortgagees in possession and that the
mortgagors will have no concern with it. Mr. Pugh
contends on behalf of the appellants that the assignee
of the equity of redemption is not concerned to know
how the mortgagees applied their: annual profits,
provided that no additional liability was thereby
cast. upon the mortgagors: = Mr. Hasan Imam cites
a number of cases. [Basant Rai v. Kanauji Lal?),

C () (1880) T L B, 2 AL 454,
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Narsing Narain Singh v. Babu Lnkputiy Singh (1),
Jaijit Rei v. Gobind Tiwari (2) and Porasuramar
Pattar v. Venkatachale Paitar (%)) in.all of which
the usufructnary mortgagees were made to account.
In the case of Basant Rai v. Kanauii Lal (') the mort-

Namvay  gagee undertook by his mortgage bond to pay mali-

Jra,

Javes,

T.

kana out of the profits and failed to pay it; but it is
to he noted that malikana was payable in that case
to the mortgagor. TIn the case of Jaijit Rai v.
Gobind Tiwari (2) the mortgagee failed in his contract
to pay Government revenue from the profits, and the
assignee of the equity of redemption was compelled
to pay in ovder to save the property.  Mr. Pugh does
not deny that the wmortgagees would he liahle to
account if hy their mortgage deed the malikana had
been payable to the mortgagors, or if owing to the
default of the mortgagees the mortgagors had them-
selves been obliged to pay malikana to (Ganga Ram
Chowdhury; and indeed in all the cases cited by
Mr. Hasan Imam the nsufructuary mortgagees were
reguired to account hecavse by their emission to ful-
fil the terms of the mortgage contracts the mortgagors
had been made to suffer specific losses; that is to say
the mortgagee had failed to pay to the mortgagor
rent or malikana reserved by the mortgage deed, or
in other cases the mortgagors had been ohliged to
make payments which the mortgngees had under-
taken to make. '

In the present case we are asked to declare the
mortgagees liable to account, not because of any
default affecting the mortgagors, but on the ground
that they have obtained as profits the money which
ought under the deed to have heen paid to the mali-
kanadars. This case would appear to resemble that

of  Fokir Mubammad Khan v. Ali Sher Khan (%)

wherein the irortgagee, who was entitled by his mort-
gage to appropriate in lieu of interest the profits

remaining aftar the payment of rent to the zamindar,

(1) (1880) I. 1. . 5 Cal. 833, (8) (1918) 21 Ind. Cas. 701.
(2) (1884) . L. R. 6 AL 303.  (4) (1880) T. L. R. 2 All. 454.
: (5) (1913) 10 Ind. Ces. 113, ' '
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had for several vears escaped payment of rent. In 2%
that cage it was held that this fact gave no ground for Tomosm
taking accounts: the mortgagee was enutlud to all N
the pmﬁL he could make ont of the property, and it Crwnnom
happeued that he had managed to add to the profits o
the rent of several years. We need not doubt that the Naravas-
result of the case would have been different if the /74
rent had been payable to the mortgagor, or if the Taums,J.
mortgagor had himself been obhoe( to pay the rent

to save th property. Another case in pomt is that

of Shafi-un-Nissa v. Faznol Rao (*) wherein it was held

that an usufructuary mortgagee is not liable to

account unless there is an express qtipulation there-

for. Weare of opinion that the mortgagees’ failure

to pay the malikana does not render them liable for
account, nor does it necessarily affect the liability of

the mortgagors to pay the mortgage money before

they can recover possession of the property. The

utmost that the mortgagors can he allowed to claim is

that they should be indemnified against the contin-

gency that a valid claim for arrears s of malikana may

be made against them after their recovery of posses-

sion. It is not clear who is entitled to malikana or
whether anybody is now entitled. Tt has been sug-

gested in the corse of argument that the mortcraﬂees

As Tever sionary beirs of Ganga Ram C‘howdhurv may

have now hecome entitled to the malikana; but this

has not been proved. The claim which was made,

but not proved, in the trial of the case, that the
mortgagees are now the malikanadars hecause they

are regmtered as proprietors, is of doubtful vahdltv,

since the malikana was payable to maliks out of
possession, not to proprietors in possession; but this

18 a question on which we cannot give ]udgment since

it has not been tried out, and the evidence on the

record is scanty. ‘There appears to be possibility

that some person entu:led to malikana may be able

to recover twelve years’ arrears from the  plaintiff

‘after he has obtained possessmn of the mortgag&d

e (1910) 7 AL L. 1. 8T

. f
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property; and the mortgagees must give him an
indnmnitywa.gn.inst t.his; mntingegcy. .

The result is that the mortgagee's appeal no. 610
will he decreed, while the mortgagor’s appeal no. 753
will be dismisged. The decree of the District Judge
is set aside and the decree of the Subordinate Judge
ig vestored, with these modifications, that the date
by which the sum of seven hundred rupees is to he
paid to the defendants by the plaintiff, will be fixed
as September the 19th, 1927; and that by August the
19th, 1927, the mortgagees must execute a hond in
the sum of Rs. 110 to the satisfaction of the Subor-
dinate Judge, indemnifying the mortgagor against
the possibility of his being made liable to pay twelve
years’ arrears of malikana after recovery of posses-
sion, and if this indemnity bond is not duly executed
within the period prescribed, the plaintiff will he
permitted to redeem on payment of the sum of
Rs. 950. The plaintiff Mohit Narain Jha will hear
the costs of defendants Ist party in this Court and in
the Lower Appellate Court.

Jwata Prasap, J.—I agree.
Appeal dismissed.

APPELLATE CRIMINAL.

Before Ross and Wort, I,

TATALT MIAN
o
KING-EMPEROR.*

Code of Criminal Procedure, 1898 (Act V of 1808), sce-
tions 276 and 278—out of jurors summoned only five present—
trial by these five—whether trial legal—objection to juror on
ground of partiality.

‘Where an accused person objects to a juror on the ground

of partiality the objection must be upheld even though .the
pirtiality i¢ not actual but presumed. '

* Criminal Appeal no. 100 of 1927, from a decision of J, G. Shearer,
Beg., 1.0.8., Sessions Judge of Bhagalpur, dated the 15th of May, 1927;



