
REFERENCE UMDER THE C0URT-FEE3 ACT,
293y Before Janies, J.

s i d e s h w a r i  p b a s a d

i).
EAM KUMAR EAT.'"'

Gourt-Fees Act, 1870 (Act VII of 1870), section 12— 
appeal against decision determining amount of mesne profits— 
ad ixilorem. court-fee payable—rule applicable whether the 
jrrofits may have accrued before suit, or after the date of the 
institiiiion of the suit— memorandum accepted by Stamp 
Reporter as sufficiently stamped and dnly admitted and 
registered— question not decided by Taxing Officer—appe(d 
pending— change in practice brought about by subsequent 
decision— Stamp Reporter, whether can reopen the question 
and call upon appellant to pay ad valorem eourt-fee— Patna 
High Court Rules, Chapter VII, rule 19, scope of.

Tlie rule in Dhanuhhdhari Prasad Pande's (l) case that 
ad va.lorem court-fee is payable on a memorandum of appeal 
against a decision determining the amount of mesne profits 
applies to all appeals from such decisions, whether tlie 
profits may have accrued befoi'e suit, or after the da,te ol' tlie 
institution of the suit.

Eule 19, Chapter VII, of the Eules of the Patna High 
Court provides ; —

“ 'Whenevei' the Stamp lleporter tinds that a document which 
ought to bear a stamp under the Court-Peea Act, .1870, lias been 
through mistake or inadvertence received, filed, or u«ed in the court 
without beiug properly stamped, he shall report the faot to the pleader 
who presented such document. Snch pleader shall at once initial the 
report and shall within three weeks thereafter, or within such furtliai’ 
time as the I'asing Officer may allow, note on it whether ho accepts 
OP disputes the accuracy thereof. If such note is not made within 
such time, it shall not be open to such pleader to dispute the accuracy 
of the report ” .

When an appeal, at the time of its presentation, wa.s 
accepted by the Stamp Eeporter as sufficiently stamped iu 
accorda.nce with the practice then prevailing and was duly 
admitted and registered, but subsequently, while the appeal,
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was still pending, the Stamp Eeporter, following a decision 1933, 
of tlie Gonrt wliich interpreted the law and changed the 
practice, reopened the question and called upon the a-ppellant p âsad
to pay ad valorem court-fee on the memorandum of appeal,
Held, (i) that the memorandu]ii of appeal would be deemed BAja
to have been received through mistake or inadvertence so as Kdmar
to attract the operation of Rule 19;

(ii) that the Stamp Eeporter was not functus officio and 
that, so long as the appeal may remain pending, he had the 
power under Rule 19 to reopen the question of whether a 
document is sufficiently stamped, where the matter has not 
ah-eady been decided by the Taxing Officer.

Query : (i) Whether it is proper to treat an appellant, 
whose meraoranrlurn of appeal may have been duly admitted 
and registered, where the matter of what may be the court-fee 
payable has not been left open, but has been decided in a 
manner which appears to be final, as liable to be called npon 
to pay additional court-fee during the pendency of the appeal, 
owing to a change in the view of the law taken by the court 
after the appeal has been admitted.

(ii) Whether the first pa.rt of section 12 of the Court-Fees 
Act, 187G, can be held to empower the Bench hearing the 
appeal to reject a memorandum as insufficiently stamped.

KfisJina Molmi Sinha v. Baghunmdan Pandey(^)> 
referred to.

Eeference to the Taxing Judge under section 5 
of the Coiirt-fees Act.

The facts of' the case material to this report are 
stated in the judgment of James, J.

P. for the appellant.
Government Pleader, tor tlie Crovm.
J am es, J .— On December the 22ndv 1925, a Pull 

Bench of this Court decided that where the amount of 
mesne profits accrning pendente lite was left to be 
ascertained in the conrse o f execution of the decree,; 
no conrt-fee was payable on the claim until the
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miQimt cictrf,aliv due had rt;eii MycerrarnecL .f oJlow 
this decision, tlie Taxing* Jiid '̂e decided o'l the 

" ‘prasid, 14th Jvh, 1926, that ad vaiorem court-fee stioiiid nrt. 
be levied on appeals to this Court from decismm 
determmino- the amount of rnesne Drofits—Sheodhin 
Sinah v. Norangi Lai Ram B^artoari(^). On the 10th 
of March, 1932, the question of whether ad va.lorem 
€Oi].rt-fee was payable on such apoeals ca.me before a 
Diyisjon Bench of this Court in Kedar Nath Goenka 
V'. Maharaja Chandra Maiileshwar Singh{^), .when it 
was decided that ad valorem court-fee wa« payable 
on such a memorandiiiri of appea.I 0.n a qiiestioa 
arisiner between the Stamp .Reporter and an a.ppelJani 
after this decision,, as to whether ad valorem court-fee 
was payable or not, the matter was referred to rne 
Taxmo- Judge, whose decision of the ISth o f  N ovem  
ber, 1932, was that ad valorem coiirt-fee was payabh:' 
on the memorandum of appeal. In the present case.., 
the Stamp Reporter had accepted the appeal as 
sufficiently stamped, before the decision of tiie 
Division Bench in Kedar Nath Goenka s{‘'̂ ) case, but 
after the decision of that case he reoperied the 
question and called iipon the appellant to p a y  
ad vaiorem court-fee on the value of his appeal 
The case has been referred to me by the Taxing Officer 
under, section 5 of the Coirrt-Fees'Act for determina' 
tion of the question of whether ad valorem (‘ourt-fee 
shall be required in such cases, where appeals are still 
pending before this Court, though at the time of their 
presentation they were accepted by the Stanij) 
Reporter as sufPiciently stamped with a court-fee of
Rs 4, and duly admitted and registered

Mr. B. P. Sinha on behalf of the appellatit agriie '̂ 
that a distinction should be drawn' between this" case 
and-that of Dhamikdhari Prosad Pandei^) wherein 
the Taxing Judge, accepting the view expressed by

■:1) n.926) 13 Put. L. T. 703.
(2) (1932) I. L. E. l l  Pat. 532.
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the Division Bench/decided that ad valorem court- ..3̂ 5-1...
fee was payable on appeals from decisions determining giDj,ggmET 
the amount of mesne profits. In that case the appeal prasap 
arose out of a suit for recovery of mesne profits. 
whereas in the present case the suit was for recovery 
of possession of land, with no claim for antecedent eai/ 
mesne profits, but with a claim for mesne profits . 
pendente lite. In Dhan'iikdhari Prosad Pande'sQ-) 
case it was held that ad valorem court~fee was payable 
on the amount for w^hich the appellant sought to 
avoid liability, or on the amount by which he sought 
'.o enhance the value of his decree, on the principk 
ihat the case was governed by the first article of 
Schedule I of the Court-Fees Act which prescribes 
that a. memorandum of appeal must bear a court-fee 
stamp calculated on the value of the subject-matter in 
dispute in the appeal The rule applies to all 
appeals froiii decisions determining the amount of 
mesne profits, whether the profits may have accrued 
before suit, or after the date of the institution of the 
suit; and no distinction can properly be drawn between 
this case and of Dhanukdjiari Prosad Pande{^) 
on any such ground

On the question ot whether the rule that 
ad valorem coiirt-fea is to be regarded as payable in 
the High Court on a memorandum of appeal of this 
nature is to be treated as affecting appeals admittsd 
before the decision o f the Division Bench of the 10th 
March, 1932, or the decision of the Taxing Judge of 
the following 18th of November. Mr. B, P. Sinha 
argues that when the Stamp Reporter has once 
accepted an appeal as properly stamped and when it 
has been admittea and registered^ the Stamp Reporter 
should be treated as functus officio" and he should not 
be regarded as entitled to reopen the question of the 
sufiiciency of the court-fee He also argues that 
since there is no provision in the Court-Fees Act fci 
refund of court-fee which might have been paid in
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193S. the opposite circumstances, it would not be fair to
7 ";--------exact additional coiirt-fee because during the pendency

of the appeal, the practice has been changed by a 
V. decision of this Court.

KoMAE It is suggested by the learned Government 
Pleader that the question of the sufficiency of the 

James, j. stamp on the memorandum of appeal must always be
regarded as open until the appeal is finally heard and 
disposed of, in view of the provisions of the first part 
of section 12 of the Court-Fees Act, which directs 
that every question relating to valuation for the 
purpose o f ^determining the amount of any f'ee 
chargeable on a memorandum of appeal shall be 
decided by the Court in which such memorandum is 
filed; and it is suggested that at the final hearing of 
the appeal it is open to the respondent to object that 
the memorandum of appeal has not been properly 
stamped. This view is certainly correct as applying 
to courts subordinate to the High Court and as apply- 
ing to the High Court when considering the question 
of the suf&ciency of the stamp in the court below 
mider the second part of the section; but it must at 
least be regarded as doubtful whether the first part of 
section 12 of the Court-Fees Act can be held to em
power the Bench hearing the appeal to reject a 
memorandum as insufficiently stamped, in view of the 
remarks of Sir Dawson Miller in Krishna Mohan 
Singh N. Raghunandan Fandei}), when he expressed 
the opinion that the power of the High Court to 
decide the amount of the fee payable on a memoran
dum of appeal presented to the High Court has been 
delegated to the Taixng Officer and the Taxing Judge.

However that may be, under rule 19 of Chapter 
y i l  of the Rules of the Patna High Court, the Stamp 
Beporter; when he finds that a document which ought 
to bear a stamp under the Court-Fees Act has been 
through mistake or inadvertence received in the Court
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without being properly sta.mped, is required to report loas. 
the fact to the pleader who presented the docnmeiit, 
who is obliged to note within three weeks whether he ^
accepts or disputes the accuracy of the report. v. 
There is no doubt th^t under this rule the Stamp 
Reporter would be required to take action if he found 
that a memorandum of appeal which was insufficiently 
stamped had been accepted by mistake or inadver- James, -t. 
tence as sufficiently stamped; and that it cannot be 
said, that v̂ ĥen the appeal is once admited and 
registered, the functions of the Stamp Reporter are 
necessarily at an end. Mr, B. P. Sinha points out 
that this rule applies only where an insufficiently 
stamped document has been accepted by mistake or 
inadvertence; and he contends that it cannot be 
applied to a case like that now before me, in which 
the Stamp Reporter acting correctly in accordance 
with the rule then prevailing accepted the memoran
dum of appeal as sufficiently stamped. But the rule 
does imply that the Stamp Reporter is not completely 
functus officio when an appeal has once been regis
tered ; and although it may be said that it is only 
where the document was received by mistake or 
inadvertence that the rule can be applied whereby the 
party’s pleader is not permitted to question 'the 
amended report unless he does so within three weeks, 
it must be held that the Stamp Reporter has power 
to reopen the question of whether a document is 
sufficiently stamped, where the matter has not already 
been decided by the Taxing Officer, so long as the 
appeal may remain pending. The question remains 
of whether it is proper to treat appellants, whose 
memoranda of appeal may have been duly admitted 
and registered, where the matter of what may be the 
G ourt-fee payable has not been left open, but has been 
decided in a manner which appears to be final, as 
liable to be called upon to pay additional cour t - f ee 
during the pendency of the appeal, owing to a change 
in the view of the law taken in this Court after the 
appeal has been admitted.
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W33. The learned Govermnent Pleader, adopting the
grounds set out by the Taxing Officer of this Coiirt, 

Prasad argues that the appeal should be treated as having
been admitted by mistake, and that rule 19 of Chapter
YJl of the High Court Rules should be held to apply.

/  K umar °  j- j. ./

As the Taxing Officer has pointed out, decisions
James j Courts do not make the law or reverse i t ; they

merely interpret it; and the law, when the Stamp 
Reporter accepted this memorandum of appeal as 
sufficiently stamped, was the same as is now, so that 
if he now corrects his former mistaken report he is 
not really giving retrospective effect to a decision of 
the Taxing Judge. The learned Advocate for the 
appellant accepting this view as technically correct, 
argues at the same time that whatever may be the 
formal or technical view of the matter, the view that 
the law has always been in accordance with the latest 
decision on any particular point is essentially mere 
convention or legal fiction, since any matter which has 
already been finally determined so a,s to be res judicata 
is not reopened merely because a different view of the 
law may be taken in some subsequent case. He 
argues that it would be straining the language of the 
rule to suggest that the Stamp Eeporter acted by 
mistake or inadvertence when he admitted the plaint 
in accordance with the rule then prevailing, since if 
he had acted otherwise at that time, he would have 
been acting without authority and would have done 
wrong.

Whatever may be the incidental consequences of 
holding that the Stamp Reporter is not completely 
functus officio in the matter of these reports until the 
case is finally decided, I consider that this is the view 
which should be adopted. Mr. Sinha suggests that i f  
the circumstances were the opposite of what they are, 
he would have no remedy; but that question may be 
consid^^ when it arises. In appeals from orders 
determining the value of mesne profits which are still 
pending for decision in this Court, the Stamp
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Reporter should require the memoranda to be stamped _̂___
ill accordance with the rule laid down in DhamMkari giDEsmvira 
Prosad Pande’ s(}) case. Peas ad

Order accordingly.
R am

- —  K.UMAR

APPELLATE CIVIL.
Before Kulwant Sahay and Khaja Mohamad Noor, JJ.
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1933.
i;. ______

EAMASEAY S I N G H . PeMuary,
Cess Act, 1880 {Beng. Act IK. of 1880), sections 4, 6, 6,

24—raiyat, when required to submit rehrrn of the iiintu/il 
value—section 24, scope of—cultivating miyat deriving income 
hij allowing dealers of cattle to hold liat on the land—assess
ment of cess on the basis of income so derived, whether legal— 
scheme of the Act—persons holdiwj the hat, ivhether Imee* 
or licensees—cultivating raiyat aUowing persons to hold hat 
on his lands, lohether can be construed to have the status of 
tenuT e-holder.

Section 24 of the Cess Act, 1880, pro-vides :-~
The Collector may, wheiievei- he may think fit, cause a notice 

in the form no. 1 in Schedule (B) contained, to be served on any 
person holding any lands or possessing any interest therein, althcugh 
such person may have been mentioned in any return as a cultivating 
raiyat; and thereupon such person shall be bound to make a return 
of the annual value of such land within one month from the service 
of such notice in the form in Schedule (A) contained and the provisions 
of sections 17 and 18 regarding extension of time for lodging a return 
and regarding fine, respectively, shall be applicable to such person.”

Held, that section 24 contemplates the case ol a raiyat 
who is not cultivating the land himself directly but has let 
it out to under-raiyat for actual cultivation. If there is no 
imder-raiyat and if the raiyat is himself cultivating the land, 
he cannot be called iipon to furnish a return of the annilai 
value which he derives in respect of the land.

^ Appeal iroxo, Appellate Decrees nos. 696 to 708 of 1928, from a 
decision of Eai Bahadur Jyotirmoy Ghattarjij District Judge of Saran, 
dated the 14th February, 1928, confirming a decidon of Maulavi S.' A,
Hamid, Mvinsif of Chapra, dated the iSth D'eoetnber, 1926 
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