
Tlieir Lordships will therefore liumbly advise iQ33.
His Majesty that this appeal should be allowed, that
the decree of the High Court dated the 29th January mansingh
1930, and the decree of the Subordinate Judge, dated
the 30th November 1925, should be set aside, and the
suit instituted by Banamali Singh dismissed. The
appellants will be entitled to their costs throughout. Sm George

°  L o w n d e s .

Solicitors for appellants : H. S. L, Polak and Co.
Solicitors for respondent no. 1: Barrow, Rogers and
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SPECIAL BEI^CH»
Before Kidwant Saiiuy, James and Agarwala, JJ.

MAHADEO KAM
®. ___________^

RAJA MOH AN YIKBAM SAH.=' April, 31, 27,

Code of Givil Procedure, 1908 {Act V of 1908), Order,
AA], rule 90—auction-purchaser, whether is a perso-n “ whose, 
interests are affeoted by the sale ” ,

Held, per James and Agarwala, JJ; (Kuiwant Sahay, J. 
dissentiente), that an auction-purcliaser of a property in 
execution of a decree is a person “ whose interests are affected 
by tile sale ’ ’ within the meaning of Order XXI, rule 90, Code 
of Givil Procedure, 1908.

Khetro Mohan Datta v. Sheikh Dilwarm aaid Kartik 
Chandra Chatterji v. Nagendra Nath Eay{^), overruled.

Bhamrisetti Gopala Krishnayya v. Pahanati Pedda 
Sanjeva Reddy(&), Ravinandan Prusad y , Jagurnath 8ahu{^), 
and S. N. V. R. S. Submnianiaii Chettyar v. N. L, M,.;
Chettyar Firmip)^ followed.

* Civil Eevision no. 261 of 1932, irom an order of Babu N. 0 .
Chandra, Subordinate Judge of Motihari, dated the 10th of Februarjs
1982, dismissing an appeal against the order of Babu Parmeshwari
Dayal, Munsif of Bettiah, dated the 11th of July, 1931.

(1) (1918) 3 Pat. L. J. 516.
(2) (1923) 5 Pat, L . T, 41.
(3) (1919) 56 Ind. Cas. 383.
(4) (1925) I . L . R. 47 All. 479.
(5) (1927) I. L. E . 5 Bang. 616^



1933. Surendra Nath Das v. Alauddin Mistry(i), If. V, A. L.
Ghettyar Firm v. M. P. l\i'aricar{ )̂, and Nihal Chand Chpal

66^ #b;e iNi3iAN law riei ôr^s . [ m .  iit .

Das V. Pfitam Singhip), not followed.

Kaja Mohan K ulwant Sahay, J. An auction-purchaser is not a
ViERAM Sah. person whose interests are affected by the sale within the mean

ing of the words of Order XXI, rule 90. It is only persons 
who had any interest in the property before the sale, and \>i'hich 
interests are affected by tho fact of the property being sold and 
of its passing out from the judgment-debtor to tiie purchaser, 
who can come in under rule 90,

Application by the auction-purcliaser.
The facts of the case material to this report will 

appear from the judgment of Kulwant Sahay, J.
The case was originally heard by a single Judge 

who passed the following order
25-11-1932. K u l w a n t  S a h a y ,  J.— The question involved in this case 

is whether an auetion-pBrehaser can apply to set aside the sale under 
Order-XXI, rule 90j of the Code'of Civil Procedure. The petitioner 
purchased the property in execution of a rent decree. He then made 
an application to the effect that he has subsequently come to know 
that the sale was not a sale of the holding under a rent decree, but 
a sale in execution oi a money decree, and that the property was 
subject to certain encumbrances which he as purchaser in execution 
of a money decree would be liable to pay. He accordingly applied 
for setting aside the sale. The Courts below have held that he has 
no locus standi to apply and reliance has been placed upon the decision 
of this court in Khetro Mohan Datta y. Sheikh ,Dilwar{^). Mr. Mitter 
on behalf of the petitioner contends that this case was wrongly decided, 
and ha refers to a decision of the Allahabad High Court in Eavinandan  
Prasad v. Jaga,rnath. 8ahu(^), The view taken hi the case of Ilheto 
Mohan Dattai^) was subseq̂ uently affirmed in this coxirt in Kartik 
Ohandra Chaiterji v. Nagendra Nath Ronj( )̂, Sitting singly I am 
bound.to follow the decision in the two cases of this Coxirt cited above. 
Mr. Mitter, however, asks me to refer this case for decision to a Bench 
of two Judges.

Having regard to the importance of the point raised I  accede to 
the, prayer of Mr. Mitter, and direct that the case be laid before a 
Division Bench;

(1) (1928) 116 Ind. Cas. 166.
(2) (1928) I.  L. E. 6 Bang. 621.
(3) (1982) A. I. E. (Lah.) 468.
(4) (1918) S'Pat. L. J. 516.
(5) (1925) I. L; E. 47 All. 479.
(6) (1928) 5 Pat. L. rT. 41.



. . . ,1933.
When the matter came up before the Division -------------

Bench it referred the case to the Special Bench by 
the following Order of Reference :— t,.

. 1 , T  R a j a  M o h a n
J a m e s  a n d  A g a e w a l a , JJ.— T̂n this ease a certain holding

attached in execution of a decree. A claim was preferred apparently
under Order XXI, rule 58, by a co-sharer in the holding, which was 
allowed, with the result that the interest of the claimant was exempted 
from attachment. The sale proclamation appears to have been issued 
without regard to the result nf the claim, so that on the face pf 
it, it appeared that the decree-holder in execution of a rent decree was 
putting up the complete holding for sale. The petitioner now before 
the Court purchased the holding'at the sale; but immediately after 
his purchase, when he discovered that the decree-holder had no power 
to bring to sale the property as it was described in the sale proclama
tion, he applied under Order XXI, rule 90, Code of Civil Procedure,
that the sale might be set aside.

Nobody opposed this application, which was indeed supported by 
the decree-bolder; but the Muusif found himself unable to allow it,
being bound by the decisions of this Court to thê  effect that an
auction-purchaser was not a person whose interests were affected by 
the sale within the meaning of Order XXI, rule 90. An appeal to 
the Subordinate Judge was dismissed on the same ground. This 
application was originally placed for hearing before Mr. Justice Kulwant 
Sahay who considered that as the point of law raised was of some
importance, the case ought to be heard by a Division Bench. After
hearing the arguments for the petitioner, we consider that the applica
tion is one which should be heard by a larger Bench.

Ill Khetro Mohan Datta r. Sheikh I)ilwar(^) it was held by this 
Court (Mullick and Thornhill, JJ.) that the auction-purchaser could 
not make such an application. That decision was followed in this .
Court in Kortffc Chandra Chatterji y . Nagendra Nath Roy(^) when 
Mullick, J., sitting with Bucknill, J., affirmed his earlier decision. It 
n̂ as followed also by the Eangoon High Court in Ghettyar v. Maricar{^) 
and by a Judge of the Calcutta High Court in (Sfitrenjra Nath Das v.
Alciuddin Mistry{‘̂ ). On the other hand the Madras High Court in 
Krishyiayya y- Banjeeva -Beddy{^) had held that an auction-purchaser 
was a person whose interests were affected by the sale within the 
meaning of Order XXI, rule 90. The Allahabad High Court in 
Ravinan.dctn Prasad v. Jagarnath Sahui^) followed this decision of the 
Madras High Court and expressly differed from the decision of the 
Patna High Court in Khetro Mohan Datta v. Sheihh Dilwari^). In 
Chetiyar v. Ch6ityar(^) Brown, J. of the Rangoon High Court having 
these cases before him preferred the decifiion of the Allahabad High

fl) (1918) 8 Pat. L, J. 516. "  '
(2) (1923) 5 Pat. L. T. 41.
(3) (1928) I. L. B, 6 Rang. 621.
(4) (1928) 116 Ind. Cas. 156.
(5) (1919) 55 Ind. Cas. 3S8.
(6) (192S) I. L. R. 47 All. 479.
(7) (1927) I. X . R. 5 Rang. 516.

■VOL. -X II .]  .PATNA SEEIES. 667



1933. Court to that of this Court, though his own decision on this point 
■ was subsequently overruled by a Bench of his own Court in CheUyar
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Mahadeo V. Mancar(^), which I have mentioned above.

In our judgment, among these conflicting deeiBions, the reasons 
BAlJa Mohan given by the Judges of the Madras High Court for their

decision, and the reasoning of the Judges ol; the Allahabad High 
'Court and of Mr. Justice Brown, J., of the Eangoon High Court, 
criticising Mullick, J.’s decision, deserve consideration; and since there 
are grounds for reconsidering the decision of this Court on the point, 
we direct that the application be laid before the Chief Justice in order 
that it may be heard by a larger Bench.

On this reference.
B. N. Hitter (with him D. N. Das), for the 

petitioner ; An aiiction-piirchaser is a person whose 
interests are affected by the sale within the meaning 
of Order X X I, rule 90, The decisions of this court in 
Khetro Mohan Datta y. Sheikh Dilwar(^) and Kartik 
Chandra Chatterji y . Nagendra Nath Ray(^) are 
wrongly decided. The Calcutta case of Surendra 
Nath.Das v. Alauddin Mistryi^) merely followed the 
Patna cases.

"Sahay, J .— How do you criticise Khetro Mohon 
Datta V. Sheikh Dilwar(^)

Their Lordships did not apply their minds to the 
proTision  of Order X X I, rule 90.

"Sahay, J .— When the auction-purchaser 
acquired his interest after the sale, how can his 
‘ ‘ interests ’ ’ be affected by the sale ?'

There is nothing to confine the “ interests ” 
referred to in rule DO, to “ interests ” acquired prior 
to the sale.

‘ Sahay, J.~—If, as you say, the words are so 
general and wide as to include an auction-purchaser, 
what was the necessity of the words person entitled
to share in a rateable distribution of assets.......... ” ?
Moreover, if your contention be right, the provision of 
rule 91 would be superfluous,]

(1) (1928) I. L. R. 6 Bang. 621,
(2) (1918) 3 Pat, L. J. 516.
(3) (1923) 5 Paii. L. T. 41. : :
(4) (1928) 116 Ind̂  Gas. 156,



The scope of the provisions of rules 90 and 91 is
different.

What would happen if a property subject to an 
encumbrance is sold and purchased on, the footing that Raji Mohan 
no encumbrance exists and subsequently it transpires 
that the property is subject to an encumbrance 1 Will 
the aiiction-purchaser he left without any remedy ?

Ŝahay, J.— Then it follows that whenever any 
encumbrance is not notified it would be open to the 
auction-purchaser to apply for setting aside the sale.”

Patna cases have been dissented from by the 
Madras and Allahabad High Courts— B h a v ir is e tt i 
Go'palci Krishnayya v. Pakanati Fedda Sanjeeva  
Reddy(}), Bmrlnandan Prasad v. Jaggarnath Saliui^)
— and also in an earlier case of the Rangoon High 
Court— S. N . V. R . S. SnbraM anian C A ettyar v.
N . L . M. Chettyari^'). Two other cases against me 
are K . V. A .  L . Chettyw r F ir m  v. M . P , M a rica ri^ )  
and Ch an d G o fa l D as v. P rita rfi SmgJi{^). 1
adopt the observations of Sulaiinan, J. and Walsh,
J. as a part of my argument.

No one for the opposite party.
S. A . K .  C u t . adv. mdt.

K ulwant Sahay, J.— This case has been referred 
to a Speciah Bench for a, consideration of the question 
whether an auction-purchaser of a property in 
execution of a decree is a person “ whose interests are 
affected by the sale within the meaning of the words 
in Order XXI, rule 90, of the Code of Civil 
Procedure.

The facts are that in execution of a decree which 
purported to be a rent decree a certain holding was*

~ (1) (1919) 55 "^d. Gas. S83. ~ ~  " ~
(2) (1925) I. L. E. 47 All. 479.
(3) (1927) I. L. E. 5 Rang. 516.
(4) (1928) I. L. R. 6 Bang. 621.
(6) (1932) A, I. B. (Lali.): m  :
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a,dvertised for sale. It appears that certain co- 
Maeadeo sharers in the holding had not been made parties in 

Ram the rent suit and they made an application under
Eaja Mohair Order X X I, rule 58 of the Code with' the result that
VxKSAM Sah. the share of the objectors was released from attach- 

ivunvANT and sale. The sale proclamation, however,
Sahay, -t. which related to the entire holding, remained as it 

was before the objection and the sale took place in 
accordance with the description of the property as 
contained in the sale proclamation. The petitioner 
was the purchaser at the sale, and soon after his
purchase he discovered that what he had purchased
was not the holding as described in the sale procla
mation but only the right, title and interest of the 
judgment-debtors a,nd that the property that he had 
purchased was subject to certain encumbrances. He 
accordingly ma,de an application for setting aside the 
sale under Order X X I, rule 90, of the Code of Civil 
Procedure. The decree-holder appeared and filed an 
application stating that there had been irregularities 
in the sale and that he and the auction-purchaser had 
come to an agreement that the sale might be set aside, 
that the purchase money be refunded to the auction- 
purchaser, and that the execution case be struck off 
so that a fresh execution proceeding' mav be started. 
The learned Munsif, however, referred to certain 
decisions of this Court and held tha,t an a,uction- 
purchaser is not entitled to apply under Order XXT , 
rule 90, to set aside a sale and he accordingly reiected 
the application. On appeal the learned Subordinate 
Judge concurred with the opinion of the Munsif and 
held that in face of the rulings of the Patna High 
Court the application could not be entertained. The 
auction-purchaser then came in revision to this Court, 
and the application was first heard by a single Judge 
who referred it to the decision of a Division Bench. 
The Division Bench referred the matter to the learned 
Chief Justice for reference to a Special Bench and 
the matter has now

670 THE INDIAN :LAW REPORTS. [vO L . X II.



The decisions of this Court relied upon in the 
Courts beloŵ  &re the c&ses of KJiBtTo 1\̂ oJioTb DdttU/ v. Mahadeo 
Sheilih Dilwari^) and Kartik Chandra Chatterji v. B'Am 
Nagendra Nath Ray{^). In the first case which was mohan 
decided in the year 1918, Mullick and Thornhill, JJ. vikram sah. 
held that an auction-pnrchaser cannot apply to set 
aside a sale except on the ground, that the judgment- 
debtor had no saleable interest. No reference was 
made in this case' to the provisions' of Order X X I, rule
90. In the second case, which was heard in the year 
1923, Mullick, J.. sitting with Buclmill. J., 
reiterated the view taken by him in the first case.
The provisions o f Order X X I, rnie 90, were here 
considered, and a decision of the Madras High Court 
feiven in the year 1919) holding, the contrary view was 
also considered. The .learned Judges held that the 
words interests affected by the sale ”  in rule 90 
meant interests in the property existing before the 
sale and which ha,ve been adversely a f̂fected thereby.
Since then it appears that so far as this Court is 
concerned the question has not asrain been considered 
and the law so far as this province is concerned has 
been as enunciated by Mullick, J.

In the Madras case referred to above rB^amn- 
setti Gopala KrisJmayya v. Pakanati Pedda Sanjee'oa 
Reddy, t h e  learned Judges held that an auction- 
purchaser is a person whose interests are affected by 
the sale ”  under Order X X I, rule 90. They seem to 
be of opinion that the word “ interests in rule 90 
means interests in the property, and they held that 
the interests of the auction-purchaser are affected by 
the sale inasmuch as he acquires an interest which he 
did not possess previously. The question cam.e to be 
considered in the Allahabad High Court in Rmi- 
nandan Prasad v. Jagarnath Sahi(,(̂ ŷ 'n.d. Walsh, J.
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criticised the judgments of MiiUick, J. in tlie“ two 
Mahadeo Patna cases cited above, and lield that the words 

Ea.m “ whose interests are affected by the sale are wide 
e.aja IW an include the aiictioii-purchaser. He was of
viKEAM Sah. opinion that the Madras Court had put rather a 

narrow interpretation on the word “ interests ”  
i îasmiich as it treated the word as being an interest 
in the property which the purchaser had acquired by 
the sale. Walsh, J. was of opinion that there was 
no reason for limiting; it to the notion of interests in 
the property sold, but that having regard to the fact 
that the plural \¥ord “ interests ”  had been used, it 
covered all interests which were affected by the sale, 
and that the anction-piirchaser’s interests were thus 
affected. The question then came for decision before 
a single Judge of the Calcutta High Court in 
Surendra Nath Das v. Almiddin MistnjQ). Mitter, 
J. considered the two decisions of the Patna High 
Court as. well as the decisions of the Madras and the 
.'Allahabad Courts, cited above, and was of opinion 
that the view taken in the Patna cases was the correct 
view. In the Rangoon High Court, Brown, J. held 
in S. N. V. R . S. S u h rm a n ia n  CheM yar v. N. L .  M . 
Chettyar Firmi^) that the Allahabad decision referred 
to above put the correct interpretation upon the words 
in rule 90; but his decision was upset by the Rangoon 
High Court in K. V. A. L. CheMyar Firm v. M. P, 
Maricafp) where a Division Bench of that Court 
agreed with the view taken by the Patna High Court 
and dissented from the view taken by the Madras and 
the Allahabad High Courts. In the Lahore High 
Court, Shadi Lal, C. J. and Broadway, J. [in 'Nihal 
Chand/ Gopal Das v, Pritam Singhi )̂'} agreed with 
the view taken by the Patna and the Calcutta High 
Courts and disagreed with the view taken by the 
Madras and the Allahabad High Courts.

(1) (1929) 116 Ind. Oas. 156.
R. 5 Rang. 516,

(S) (1928) I. L. R. 6 Raag. 621,
(4) (1932) A. I. R. (LaH.) 468.
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We have thus a conflict of decisions upon the 
point, the Patna, Calcutta, Lahore and 'Eangoon High 
Courts taking one view and the Allahabad and the " W  
Madras Courts taking the other view. In this state 
o f conflict of decisions the least that can be said VHauM̂SAĤ 
is that the words used by the Legislature in rule 90 
are ambiguous. It is- open to us in order to find out 
the intention of the Legislature tO’ examine what was 
the previous state of the law and whether the Legis
lature intended to make any change in the law.
Under the corresponding provisions contained in 
Section 311 of the Code of 1882, it had been authori
tatively established by the decision of the Privy 
Council that an auction-piirchaser could not apply to 
set aside a' sale on the ground of material irregularity, 
the words used in section 311 being clear that it was 
only the deoree-holder, or any person whose immove
able property had been sold, who could apply to set 
aside a sale. It had, however, been held by the Courts 
that under section 311 of the Code of 1882 other 
persons who had interest in the property, besides the 
person whose property was sold, could come in and 
apply for setting aside the sale under the provisions 
of the section. Did the Legislature intend by using 
the words in rule 90 o f the present Code to change 
the law so far as the auction-purchaser was concerned ?
There can be no doubt that the words ‘ ‘ whose interests 
are affected by the sale ”  are very wide, and follow
ing the ordinary meaning of the words an auction- 
purchaser can be said to be included as such a person; 
but did the Legislature intend to include him? The 
provisions as regards setting aside sales are contained 
in Order X X I, rules 89, 90 and 91 of the present Code.
Rule 89 provides for setting aside sale on deposit of 
certain sums of money by any person either owning 
the property sold or holding an interest therein by 
virtue of a title acquired before the sale. Buie 90 
provides that a sale can be set aside on the ground of 
material irregularity or fraud in the publication and 
conduct of the sale, ^leading to a substanti injury, to 
the person applying, and the persons who can apply

VOL. X II .J PATNA SSKIES. 6 7 3



1933. under this rule are the decree-holder or any person
entitled to share in a rateable distribution of assets,

674 THE INDIAN LAW EEPORTS. [vO L . X II.

whose interests are affected by the sale. Rule 91 
y, then provides for an application to set aside the sale

VIKE4M Sah purchaser and his right to do so is limited to
iKEiM AH. ground that the judgment-debtor had no saleable
Kumvant interest in the property sold. These provisions 

8ama\-, j. correspond to the provisions contained in sections 
310x4., 311 and 312 of the Code of 1882. So far as 
rules 89 and 91 are concerned there has been no altera
tion, The alteration has been made only in rule 90. 
Now, if it was intended that an auction-purohaser 
would be included within the words “ whose interests 
are affected by the sale' ” , there was no reason to retain 
the provision contained in section 312 of the Code of 
1882 and to reproduce it as rule 91 in the present 
Code. If the purchaser was a person whose interests 
are affected by the sale, then he could apply under 
rule 90 even on the ground that the j udgment-debtor 
had no saleable interest. It cannot be assumed that 
the Legislature omitted to notice that there was a 
provision in the Code of 1882 contained in section 312 
and that that provision was being reiterated in rule
91. It must have been a deliberate act of the Legis
lature to provide for application by a purchaser to 
set aside the sale in rule 91 and to limit it only to the 
ground that the j udgment-debtor had no saleable 
interest in the property. There can be no doubt that 
it is open to us in order to find out the intention of the 
Legislature to see what the law on the subject was 
before the new enactment and whether the Legis
lature deliberately intended, to alter that laW” [.s’ê i 
AbdMr Rahim v. Aim Mohamed Barkat AliQ), 
referred to by Mitter, J. in the Calcutta case cited 
above]. By maidng an express provision for an 
application by the auction-purchaser in rule 91, I am 
of opinion that the Legislature implied his exclusion 
from rule 90; and after giving the matter my best 
consideration, I am of opinion that the view taken
: (1} (1927V I. L. K. 55 c. ' — — — -



by Mullick, J., which was agreed to by Thornhill and 1933.
Bucknill, JJ, in the cases cited above, is the correct 
view. The auction-purchaser is not without his 
remedy, as he has a right to sue, for the exercise of v.
which right he has got a longer period of limitation Mohan
and which right would be taken away if it be held 
that he can come in under Rule '90, inasmuch as a suit kdlwant 
by him would be barred under the provisions of rule Sahay, J.
92.

I would, therefore, answer the question arising 
in the case by saying that an auction-purchaser is not 
a person whose interests are affectedi by the sale within 
the meaning of the words in Order X X I, rule 90, of 
the Code. It is only persons who had any interest 
in the property before its sale, and which interests 
are affected by the fact of the property being sold and 
of its passing out from the judgment-debtor to the 
purchaser, who can come in under rule 90. In the 
present case, however, we find that the decree-holder 
as well as the auction-purchaser agreed that the sale 
should he set aside and, in fact, the decree-holder also 
filed an application to the efiect that the sale might 
be set aside and the execution case struck off without 
satisfaction, and the J udgment-debtor never objected 
to it. Under those circumstances, upon the applica
tion of the decree-holder agreed to by the auction- 
purchaser and not objected to by the j udgment- 
debtor, I am of opinion that it was within the power 
of the Court to set aside the sale before it was 
confirmed, and in the present case the sale ought to 
have been set aside under the inherent powers of the 
Court on the agreement of parties even though the 
application of the auction-purchaser was not 
maintainable.

Jam es , J .— I agree with the order proposed; but 
for reasons other than those set out by my learned 
brother Kulwant Sahay. When this case was original
ly before the Division Bench, we would have accepted 
the authority of the decisions of MuHick, J . without

Vo l . p a^ n a  s e r ie s .



193S. questioning them, as bound by th,eiii, wlietlier we 
'"'MlxumSfT approved of tlieni or not if it liad not (been for the fact

Rui’ that the learned Judge before whom the case original- 
Eaja indicated some doubt regarding the

f'orreDtiiesB o f  these decisions by the manner of his 
reference o f  the case to a Division Bench. Now that 

James, 3. ]|r̂ g referred to a larger Bench for tire express
purpose o f  examining the basis o f  those decisions, it 
IS n ot possible to avoid consideration of the question 
o f  whether they ought to be followed in preference to 
the decisions of the High Courts of Allahabad and 
Madras. I need not again describe the effect of those 
decisions, which have been mentioned in the order 
recommending reference to a Special Bench. Two 
other decisions have been cited before us here, indicat
ing a difference of opinion on the question among the 
Judges of the Lahore High Court, in which the Divi
sion Bench accepted the view of Mullick J. But in 
my judgment the argument of Sir Cecil Walsh, 
criticising the ground of the decisions of Mullick, J. 
is quite unansv/erable. To my mind the argument in 
support of Mullick, J .’ s decisions, which is based on 
the ground that any other view would make rule 91 
superfluous rests on two mutually repugnant proposi
tions. The first is that the framers o f  the rule were 
so extremely careful to avoid anything like surplusage 
in Order X X I as a whole, that if they had meant 
what they had said in rule 90, they would necessarily 
hâ ê repealed rule 91. The second proposition is that 
they were so careless in their amendment of rule 90 
that Sir Cecil Walsh, Sir Shah Muhamm,ad Sulaiman^ 
the Judges of the 'Madras High Court and other 
Judges of the Eangoon. and Lahore High Courts have 
been u.nable to discover their true meaning. The 
correct manner to interpret the rule appears to me to 
assume that rule 90 as amended means what it says; 
and i f  this interpretation renders rule 91 superfluous, 
the matter M  The provisions of
tfe old Code; strictly limiting to certain persons the 
right of preferring an lipplication to set aside a sale
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on tlie ground of material irreguiarity or fraud in wss- 
pLibiisliing or conducting it were repealed by tiie new * 
rule 90. 8mce tiie rule was so cornpeteiy ohaiiged., we 'eam  ̂
must take i t  as it stands ; and, in my judgment, tlie. 
view of Sir Cecil Walsh mus't be accepted, that deci- 
sions based on the old rule no longer nave any force, 
since the new rule is certainly not a mere repeal and J. 
rti-eaactment of the old rule. Any person whose 
interests are affected by the sale may prefer an applica
tion under rule 90. it  appears to me impossible to 
nold that the purchaser is not a person whose interests 
are ali'ected by a court sale. It I sell a horse to B it 
cannot be said that my interests are aii’ected and i?’s 
are not. I f  the vford ‘ interest ’ is to be used in its 
norrower sense, it must equally be held that the intei*est 
of the auction-purchaser is ali'ected by the transaction 
which brings it into existence. It certainly cannot 
be said that I 'vyaa not aiiected by the act of the Creator 
whicn brougnt me mto existence; and I  consider that an 
interest must be regarded as aiiected by a transaction 
which creates it as much as by a transaction -which 
extinguished it. Hence I feei constrained to hold, 
with Sir Cecil Walsh and Sir Bhah Muhammad 
Sulaiman, and with the Madras High Court, that an 
auction-purchaser is a person whose interests are 
aifected by the sale, who is entitled to prefer an a|^li- 
cation under Order X X I, rule 90.

A garwala, J .— I agree to the order proposed.
With respect to the question whether an auction- 
purcliaser is a person whose interests are afiected by 
the auction sale I respectfully agree with the reason
ing of Walshj J. in Ravinandan Prasad y . Jagarnath 

It is not disputed that a judgment-debtor 
is a person whose interests are affected by the sale and 
I am unable to understand how a transaction which 
results in the ownership of property being transferred 
from the judgment-debtor to the auction-purchaser 
can be said to affect the interests of one and not of
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1938. the other. It has been suggested that a sale, so far 
M a h a d e T '  the vendee is concerned, creates an interest but does 

Ram not affect that interest and that the interest referred 
Raj i Mohan in the rule is an interest in the property which is 
V i K E A M  S a h . the subject-matter of the sale. As has been observed 

by Walsh, J., if the word in the rule were “ interest” 
agaewala, t^ere might have been something to be said for this 

contention. But the word used by the Legislature is 
‘ 'interests'’ , and, as has been pointed out in the case 
of Dhirendm Nath Roy v. Kamini Kumar Pali^), 
the word “ interests” in rule 90 is not limited to a 
proprietory or possessory interest in the subject- 
matter of the sale and does not exclude pecuniary 
interest.

It has also been suggested that as rule 91 specificaL 
ly provides for the setting aside o f the sale at 
the instance of an auction-purchaser on the ground 
stated therein, an auction-purchaser is impliedly 
excluded from the category of persons whose interests 
are afected by the sale within the meaning of rule 90. 
In my opinion the scope of these two rules is entirely 
different. Rule 90 provides for the setting aside of 
a sale on the ground of material irregularity or fraud 
in the proceedings which have led up to the sale and 
prescribes the procedure to be followed by persons 
affected by such irregularity or fraud. Rule 91 
applies, however, to an entirely different state of 
affairs and provides a remedy in a case where the 
property has been put up to sale in which the judg- 
ment-debtor has no saleable interest, and it provides 
the procedure to be iollowed by the only person who is 
interested in having such a sale set aside, viz., the 
auction-purchaser. It may, however, be contended 
that the putting up to sale of a property which does 
not belong to the judgment-debtor is itself a materia l 
irregularity and is, therefore, covered by rule 90. 
But, in my opinion, the words “ material irregularity” 
in rule 90, governed as they are by the words “ ia
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publishing or conducting it” , refer only to an irregu- 3̂3.
iarity in the f  vocedure to be followed before a property mahadeo
is put up to sale, and rule 91 comes into operation in Eam
those cases where in spite of the prescribed procedure mô an 
having been regularly followed property has been sold vikram Sah. 
in which the iudgment-debtor had no saleable interest. Agarwala,

Order of Court. J.

The order of the court is that the order of the 
court below will be set aside, the sale will also be set 
aside and the execution case must be dismissed with
out satisfaction.

Order set aside.
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. Oti: appeal from  the H igh Court at- PabLa.

Privy Go'imcil Practice— R ecord on A ppeal— Value o f  
Subject-M atter— R eport— Code o f Civil P rocedm e (V  of 
1908), Order X L V , r. 5.

When on a petition to the High Court for a certificate 
that a case is a fit one for appeal, to the Pri’vy Conncil a ques
tion has arisen as to the value of the subject-mat'ter and a 
report thereon has been ordered under Order XLiV, rule 5, 
the report and full information on the matter should be in
cluded in the record in the appeal to the Privy Council.

Preliminary objection rejected.

Appeal (No. 113 of 1929) from a decree of the 
High Court (February 22, 1928) reversing a decree 
of the Subordinate Judge of Patna (April 21, 1925) 
on appeal from a decree of the third Munsif of Patna.

^ P r e s e n t  : Lord BlanesburgK, Lord Macmillan and Sir 
Lowndes. «

5 3LL. B.

May, S.


