
626 THE INDIAN LAW REPORTS. VOL. X II.

liE SH E I
M u l l

V.
StJKAN E a M. 

llHAJA
M o h a m a d  

N o o r , j .

Khan v. Muhammad O'baid Ullah Khani}), in which 
the title was acquired subsequent to the sale by 
12 years’ possession. Assuming, however, that we can 
read the plaint as Mr. Manuk asks us to read, none 
of these two facts, namely, the possession or the 
lazidawa or both, is sufficient to entitle the plaintiff 
to get a decree for possession. As has been pointed 
out by my learned brother, neither the bazidawa nor 
the possession for less than the statutory period 
creates any title. Therefore, if  the plaintiff can 
succeed, he can succeed only on the ground that he was 
the real purchaser at the court sale, and this he 
cannot do on account of the express prohibition of 
section 66.

I, therefore, agree in holding that the appeal 
fails and must be dismissed with costs.

Afpeal dismiss^.'
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On Appeal from the High Court at Patna.

Sale fi)T Rent— Rent Decree— Recorded Tenant not before 
Court-—Jufisdiction of Civil Court to set aside Sale— Tenant 
not entered in Sherista—Ghota Nagpur Tenam,cy Act (Ben. 
Act VI of 1908), seotions 208, 211, 214.

In order to justify a sale of a tenure under section 208 of 
the Chota Nagpur Tenancy Act, 1908, all parties interested in 
the tenure must be joined as defendants in the rent suit, or be 
sufficiently represented. Cases decided on the construction of 
section 159 of the Bengal Tenancy Act, as regards this point 
are equally applicable to the construction of section 208 otthe 
Ghota Nagpur Tenancy A Where all the parties are not

Pbesent : Lord Thankerton, Sir George Lowndes, ancl Sii' 
Dinshah Mulla.

(1) (1929) L L. m  31 All. 675, P, C.
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joined or represented section 211 does not apply, and the  
R evenue .Court lias no jurisdiction to order a sale, consequently  
section 214 does not preclude the Civil Court from  entertaining  
a suit to set it aside.

T h at a recorded tenure-bolder has not got her nam e  
entered in the landlord’ s sherista, nor paid rent, nor been 
recognized by him  as a tenure-holder, are not circumstances 
which justify h im  in selling if she has not been joined or 
represented in the rent suit.

Ghamatkari Dasi v. Triguna Nath Sardar(l) and GJumdra 
Nath Tewari v. Protap Udai Nath(^), approved.

Profulla Kumar Sen v. Salimulla(P), doubted.

Decree of the H ig h  Court, Pathak Harhans Singh v. 
Thakur JagdisJiwar Bayali^), affirmed.

Appeal (no. 99 of 1930) from a decree of the High 
Court (January 17, 1929) reversing a decree of the 
additional Subordinate Judge at Palamau (December 
17, 1928).

The suit was instituted by the plaintif-respon­
dents claiming an injunction against the appellant 
restraining Mm from recovering possession of mauza 
Maran from them. The appellant having brought a 
suit in 1919 for arrears of rent o f a tenure which 
included the village obtained a rent decree; the 
tenure was subsequently sold in execution under the 
Bengal Rent Recovery Act (V III of 1865) and 
purchased by the appellant. Objection had been 
raised that the decree in execution of which the sale 
had taken place was not a rent decree within section 
208 of the Chota Nagpur Tenancy Act, 1908, and that 
the sale was invalid. The Board of Bevenue (upon 
appeal)_ dismissed the objection. The question for 
determination in the present suit was whether the 
sale was valid and whether a suit challenging its 
validity could be entertained by the Civil Court.

(1) (1913) 17 Cal. W . N. 833, — ~
(2) (1913) 18 Gal, W . N. 170.
(8) (1918) 23 Cal. W . N. 590.
(4) (1929) I. L. B. 8 Pat. 620.
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1938. xiie facts and the ma,terial sta.tiitory provisions
a,ppear f rom the judgnieiit of the .Tudicia.l (committee.

The triaJ Judge held fchiit the sale was valid and 
accordingly dismissed the suit. On appeal the High 
Court, by a judgment delivered by Das, J. and con- 
curreci in by James, J. [ Pathak Harbans Simjh v. 
Thakur Jagdishwar Daijaf(^)] held that the sale was 
invalid and that as the rent decree was made without 
juTisdiction the suit was Tnaintainahle; accordingly 
the suit was decreed,

1933 Jan. 12, 2(}.~~Sir Dmvson Miller, K .C. and 
Wallach for the appellant refei'red to Doolar Chand 
Sahoo V. Laid Chaheel Chand(^), Bissesswr Lall Sahoo 
V. Luchniessu'r Singh(' )̂, Jeo Lai Singh v. Gunga 
Pershad{^), Pfaftilla Kumar Sen v. SaliMiillaiJ )̂, 
Nitayi Bihari Saha Paramanich v. Hari Gomnda

G. D, McNair, for the respondents referred to 
Kesha Prasad Singh v. Shamnandan Rai(^), Berardar 
Singh v. Bacha Mahto{^), Chamatkari Dasi v. 
Triguna Nath Sardar{^), Chandra Nath Tewari v. 
Protajj Udai Nathi}^̂ ), Jagan Mohan Sarkar y . 
Brojendra Kumar Chakrahartii}-'^).

February 14.—The judgment of their Lordships 
was delivered by—

Lord THANKEKTON.-~This is an appeal from a 
decree of the High Court of Judicature at Patna, 
dated the 17th January, 1929, which reversed a decree

(1) (1929) I. L. E'. 8 Pat. 620.
(2) (1878) L. R. 6 I. k.  47.
(3) (1879) L. R. 6 I. A. 233,
(4) (1884) I. L. II. 10 Cal. 996.
(5) (1918) 23 Cal. W. N. 590,
(6) (1899) I. L. R. 26 Cal. 677.
(7) (1926): I. L. R. 5 Eat. 283.
(8) (1919) 5 Pat. L. J. 32.
(9) (1913) 17 Gal. W. N. 833.

(10) (1913) 18 Cal. W. N. 170.
(11) (1925) I. L. B. 53 Cal. 197 (F,B.).



JAGDISHWAK

of the Additional Subordinate Judge of Palamau, 
dated the 17th December, 1925, and decreed the 
plaintiffs’ suit with costs. Dayal

S i n g h

The appellant, who is defendant no. 1 in the suit, 
is the proprietor of the Lokiya Narainpur estate, 
which includes villages Maran, Eouni, Bedra and an singh.
8 annas share of Cliowreah. The rule of primogeni-  ̂  ̂
ture obtains in the appellant’s family. At some time xiTxmiZmn. 
prior to 1865 his ancestor made a khorposh grant to 
the ancestor of original defendant no. 2, of defendants 
nos. 3 and 4, and of Maheshanand, the deceased 
husband of defendant no. 5. Original defendant 
no. 2 died pending suit and his two sons were 
substituted. Defendants nos. 2, 3 and 4 had an 
8 annas share in the khorposh subjects and Mahesha- 
nand had the remaining 8 annas share.

The contesting respondents in this appeal are the 
plaintiffs in the suit, and they are in possession of 
mokarrari rights in mauza Maran, which forms part 
of the khorposh lands, under leases executed in 1865 
in favour of their predecessors-in-title by the 
predecessors-in-title of defendants nos. 2, 3 and 4..

About 1910 Maheshanand died without issue but 
leaving a widow, defendant no. 6. The name of the 
latter was entered in the record-of-rights, which was 
completed in 1920, as the holder of an 8 annas share 
of the khorposh lands, but she did not take any steps 
to have her name entered in place of that of her 
deceased husband in the sherishta of the landlord, as 
prescribed by section 11 of the Chota Nagpur Tenancy 
Act, nor did she pay any rent to him in respect of the 
tenure.

In 1919 the appellant brought a suit in the Court 
of the Munsif Deputy Collector, Palamau, against 
defendants 2, 3 and 4 in the present suit for 
arrears of rent in respect of the khorposh tenure for 
the years 1916— 1919, and obtained a decree for these 
arrears on the 26th rebruary, 1920. ^Present defendant
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1933. 110. 5 was not joined as a defendant in that suit.
j-igdishwab execution of the decree the tenure was put up for 

daval ' sale and was purchased by the present appellant, the 
Singh decree-holder, on thti 15th September, 1922. The 
pJiiAK confirmed on the 25th October, 1922, and,
dwarka on the 7th December, 1922, the appellant obtained a
Singh. gĝ ][0 certificate under section 11  of the Bengal Rent

.Recovery Act (V III of 1865). In course of the 
T h a n k e k to n . proceedings under that section for putting the 

appellant into possession, some of the plaintiffs in the 
present suit took objection on the ground that the 
decree in execution of which the tenure had been put 
up for sale was not a rent decree and that what had 
passed by the auction was only the interest possessed 
by the defendants called in that suit. The Deputy 
Commissioner sustained the objection but the Commis­
sioner reversed that decision, and the Board of 
Eevenue upheld the Commissioner’s decision on the 
ground that the decree was a rent decree and that the 
sale was a sale of the tenure under section 208 of the 
Chota Nagpur Tenancy Act.

The present suit was accordingly instituted on 
the 2nd August, 1924, seeking a permanent injunction 
restraining the appellant from recovering possession 
of mouza Maran from the plaintiff-respondents.

Though the allegations of fraud against the 
appellant were held by the Subordinate Judge to have 
failed, and they have not been persisted in, there can 
be no doubt that, when he obtained the decree of 1920, 
the appellant was fully aware of the interest of 
defendant no. 5 in the khorposh. lands.

In the first place, the appellant maintains that 
the failure of defendant no. 5 to have her name 
entered on the slierishta, along with the fact that she 
had never paid rent or been recognised by him as a 
tenure-holder, entitled him to proceed to the sale of 
the tenure under section 208 without joining her as 
a defendant. The Subordinate Judge accepted this
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view and dismissed the suit, but this contention was 
rejected the High Court. Their Lordships agree j.̂ gdishwab 
with the High Court. ISFo such sanction as forfeiture dayal
of rights in the tenure in respect of failure to comply 
with the provisions of section 11 is provided by the 
Act; such failure only affects the transferee’s power dwarka
to recover rent from his under-tenants as provided in Singh. 
sub-section 4. ^

Theii' Lordships agree with the High Court that
in order to justify a sale of the tenure under the 
provisions of section 208 of the Chota Nagpur 
Tenancy Act, all parties interested in the tenure must 
be joined as defendants in the rent suit, or be 
sufficiently represented by parties joined as defen­
dants. In their Lordships’ opinion, the cases decided 
on the construction of section 159 of the Bengal 
Tenancy Act, 1885, as regards this point are equally 
applicable to the construction of section 208 of the 
Chota Nagpur Tenancy A ct. In particular, reference 
may be made to the judgment of Jenldris, C.J., in 
Chamatkai^i DasiY. Triguna Nath Sa7̂ daTQ), m which 
he refers to the earlier cases. The principle of these 
decisions was accepted as applicable to a sale under 
section 208 of the Chota Nagpur Tenancy Act in 
Chandra Nath Tewari v. Protap Udai The
decision in Profulla Kumar Sen v. Nawab Sir 
Salimulla B a h a d u r in which there appears to have 
been no citation of authority, is difficult to reconcile 
with the above cases, and must be doubted. The 
appellant relied on certain passages in the judgment 
of this Board in Doolar Chand Sahoo v. Lalla Chahul 
Ghand(^) . The, sale in that case was clearly not a sale 
under the Bengal Tenancy Act, 1869, and the present 
question did not arise for decision; any incidental 
references to a sale under the Act of 1869 cannot be 
regarded as a considered decision on the present

(1) (1913) 17 Gal. W . N. 838. ~  '
(2) (1913) 18 Cal. W . N. 170.
(3) (1918) 23 Cal. W. N. 590.
(4) (1875) L. R. 6 I. A. 47.

2 3 I. L. B.
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1983. question. The question of representation does not 
Jagdishwae â rise in the present case, for the appellant does not 

Dayal maintain that the defendants joined in the rent suit 
SiNGii 1919 xn a,ny way represented the interest of the
pathak present defendant no, 5.

There can be no doubt that the sale in tlje present 
case purported to take place by virtue of sub-section 1 

Lord section 208 of the Chota Nagpur Tenancy Act,
HANKERTON.̂ ĵ̂ .̂ —̂ material—provides as follows :—

‘ ‘ When a decree passed by the Deputy Commissioner 
under this Act is for an arrear of rent due in respect 
of a tenure or holding, the decree-holder may apply 
for the sale of such tenure or holding, and the tenure 
or holding may thereupon be brought to sale, in 
execution of the decree, according to the provisions 
for the sale of imder-tenures contained in the Bengal 
Rent Recovery (Under-tenures) Act, 1865, and all the 
provisions of that Act, except sections 12, 13, 14 and 
16 thereof, shall as far as may be apply to sucĥ  sale.”  
It may be tioted tha.t, under section lf> of the Act of 
1865, the |yiirchasei‘ at the sale of the under-tenure is 
to acquire it free from all incumbrances created by 
the under-tenure holders without the landlord’s 
written consent or ratification. Hence the plaintiffs’ 
concern to get rid of any sale undei* section 208.

Tbe appellant challenges the jurisdiction^ of the 
Civil Court to interfere with the sale that lias taken 
place, and bases this contention on section 214 of the 
Chota Nagpur Tenancy Act, which, so far as 
material,, provides as follows

“ 214. No suit or application shall bo entertained by any Court to 
.̂ et aside or to modify tie effect of— (a) any sale made under this A.et, 
save nnder .section 2il, section 212 or seotion 21-S, or on the gTOlind of 
frand or want of jurisdiction.”

ySeetions 212 and 213 have no bearing in the present 
case, but section 211, which requires consideration, is 
as follows’;::-  ̂ '

“ 211. (1) If, befor  ̂ the day fixed for the sale of any teuui’e or 
holding in pursuance of section 208, a third pfirty app«a» before the
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Depuijj Commissioner and alleges that lie, and not the person against 1933.
whom the decree has been obtained, was in lawful possession, of, or had
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some interest in, the tenure ov holding when the decree was obtained, JAarasiraAE
the Deputy Commissioner shall examine such party according to the D ayal

law for the time being in force relating to the examination of witnesses; S in g h

and if he sees sufficient reason for so doing, and if such person deposits 
in Court or gives security for the amount of the decree, the Deputy P athak

Commissioner shall stay the sale, and shall, after taking evidence, D warica

adjudicate upon the claim; S in g h .

Proyided that no such adjudication shall be made if the Deputy L obp 
Commissioner considers that the claim was designedly or unnecessarily Tiiankerton. 
delayed :

Provided also that no transfer of a tenure shall be recogriised unless 
it has been registered in the office of the landlord or sufficient cause for 
non-registration is shown to the satisfaction of the Deputj  ̂Coinmissioner.

“ (2) The party against whom judgment is given by the Deputy 
Commissioner under subsection 1 may, at any time within one year from 
the date of the judgment, bring a suit in the Civil Court to establi.s]i his 
right, and if the sale has been held, to have it set aside on payment by 
him of the amount of the decree.”

Tills section clearly relates to a case where parties 
interested ill the whole 16 annas of the tenure have 
been joined as defendants, but a third pa,rty claims 
an interest in room and place of one or more of the 
defendants; it would not apply in the present case, 
where the whole interest is not coyered by th^ parties 
joined as defendants; and the party omitted shoiild 
have been joined in addition.

In order to take advantage of section 214 the 
appellant must first establish that the sale was a sale 
made under Chapter X V I of the Act, which includes 
sections 135 to 229, which in effect is a question of 
jurisdiction. Under Chapter X V I  of the Act a 
statutory jurisdiction is conferred on the Revenue 
Courts, but that jurisdiction must be exercised within 
the statutory powers conferred. I f  then, as already 
stated, it is not competent to order a sale of the tenure 
under section' 208 unless the whole interests in the 
tenure are i-epresented before the Cjourt, it is clear that 
the order for sale of the tenure in the present case w.as 
idfra vires of the Eeveriue Court,»and it follows that



the sale was not “  made imder this chapter ”  and was
^GDisiiwAuoutside the jiiiisdiction of that Court. This view is 

Dayai confirmed by an examination of the terms of the decree 
Singh j for arrears of rent, for the claim decreed is 

patbak ‘ ‘ on account of arrears of rent and cesses with
Dwama interest in respect of khorposh held by the defendants
Singh, mauza Madau, Bidra, Raiio and Chareya,”  and 
Loiii) the decree is thus only apt to attach the intei*est of 

THANKEiiroN.the defendants in the tenure, and is no sufficient 
warrant for a sale of the whole tenure under section 
208.

Accordingly, their Lordships are of opinion that 
the jurisdiction of the Court is not excluded by section 
214, as the sale under section 208 was tUtra vires; and 
that, consequently, the incumbrances on the tenure 
were not affected.

Their Lordships will therefore humbly advise His 
Majesty that the decree of the High Court of the I7th 
January, 1929, should be affirmed, and that the appeal 
should be dismissed with costs.

Solicitors for appellant;— II. S. L. Polak and 
Company.

Solicitors of respondents;— W. W. Bosi and 
Company.
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On Appeal from the High Court at Patna.

Chota Nagpur Incumbered Estates Act (VI 0/  1876), 
SQcUons 11, IQ—SGheme not Gontemplating Sale~-SaU without 
fresh Scheme—Sale by ManageT-~-IntGTve7ition of Gommis- 
sioner and Beve.nue authorities.

* Present : Lord ToraKnj Sir John Wallis and Sit George Lowndes.


