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M a c m ill a -N.

Commissioner of Income-tax so far as relating to tlie 
seventh question as above numbered be allov^ed, the c o m m is - 

judgment of tlie High Court reversed, and the Order s io n e e  o f  

of the Commissioner of the 24th May, 1927, restored, 
and as regards the otiier questions on which, he appealed OBiss-i
be dismissed; (2) the appeal of the Maharajadhiraj v.
of Darbhanga be dismissed; and (3) the case be 
referred back to the High Court in order that effect dabbhanga. 
may be given to the Order to be pronounced herein by 
His Majesty in Council.

Inasmuch as the Commissioner of Income-tax has 
been successful on one of the two points on which he 
appealed and the assessee has been unsuccessful on all
the points of his appeal, the Commissioner will have
three-fourths of his costs of the consolidated appeals 
before this Board. The costs below will be dealt with 
by the High Court, on the case going back to it.

Solicitor for Commissioner: Solicitor, India
Office.

Solicitors for assessee; H. S. L. Polak and 
Company.
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CRIMINAL REFERENCE.

Before Macpherson and Agar mala, JJ. 

DBONAEAIN SINGH
1983.

Jan. 25, 26.

laNG-EM PEEOB.^

Code of Criminal Procedure, 1898 {Act F 0/  1898), section 
192(1)— “  case of which he has taken cognizance ’ ’ meaning 
of—suhdimsional magistrate, cognizance taken hy, on cJiarge-

* Criminal Reference no. 95 of 1932 raade by Bai Bahadur Surendra 
Nath Mukharji, District and Sessions Judge, Patna, in hia letter ' 
no. 2625/'WE., dated the 9th Deeemher, 1932.
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;1983. sli.cni submitted hij iioUcc— cuMe transferred to subordinate 
magistrale “ for dispoml ”— order, efff'ct of—subordinate 
'magistrate alone in. seisin of the case— order of suhdivisional 
magistrate ealUruf for supplementary charge-sheet against 
other aceuscd persons concerned in the offence, lohether legal.

Section 192(7), Code of; Cnminal Procednre, 1898, lays 
down ;—

A,nv Cliiel’ Pi'e.sidency Magisfcrate or Sulidivisional Magistrate 
niav ti'ansfer any case, of which he has taken cognizance, for inquiry 
or trial, to iwy Magistrate subordinate to him.’ ’ .

Held, that “  case of winch he has taken cognizance ” , 
occuiTing in section 192(7), means nothing more than “  the 
judicial investigation into any offence oi: which he has taken
cogni:?ance

Where, therefore, a subdivisional magistrate, having 
taken cognizance of an offence on a ciiarge-sheet submitted 
by tlie jjoliee, made over t;o a siibordi.nate magistrate the 
charge-sheet and the accused forwarded by the police with an 
order that the transfer was “  for disposal ” , and subsequently 
on an application being made to liiin, the siibdivisional magis- 
trafce called for a charge-sheet against some of the other 
accused persons named in the original charge-sheet but.whom 
tlie police did not propose to send u]} for trial.

Held, (?) that the effect of the order of transfer was that 
the whole case, namely, the judicial investigation into the 
offence, and not merely the judicial investigation into the
offence so far as ]:egards tl.i.e particular accused, was made over 
to the subordinate magistrate;

A jab Lai Khirhcr y. BhnperorO:), followed.

(?’/') that the subordinate magistrate alone had seisin of 
the case and no otiier magistrate was competent to. deal with- 
it and, tHerefore, the order of the subdivisional magis­
trate calling for a supplementary charge-sheet against some 
other accused persons concerned in the offence was without 
jurisdiction.

Golapdy ShaMi v. Q tieen-E m pressM low ed.
788. ........ ' ' ' ~  ^

(?) (1900) I, L, m  Gal. 979.



Reference made by the Sessions Judge under 
section '438 of the Code of Criminal Procedure, 1898. deonabmk

Tlie facts of tlie case material to this report are 
set out in the judgment of Macpherson, J. King-

I'liMl'EBOli.
<S. P. Varrm (with him Saileswa?' De and B. B. 

Mukharji),. m support of the reference.
Naqi Imam and Ranmandmi Prasad, against the 

reference.
M a c p h e r s o n , J .— The Sessions Judge o f  Patna 

has referred the case of Deonarain Singh and five 
others who are on their trial before Maulavi S. A.
Ashraf, Deputy Magistrate of Patna, with the 
recommendation that the order of the Sub divisional 
Magistrate dated the 3rd October last, calling for a 
supplementary charge-slieet against these six persons 
and one other be set aside as being without jurisdic­
tion.

The police submitted a charge-sheet in which they 
mentioned twenty-two persons. Of these nine were 
sent up on bail and of the other thirteen noted as 

“ ■’ accused persons not sent up for trial ”  six were 
shown as absconders. When the charge-sheet was 
placed before the Subdivisional Magistrate on the 19th 
September, he passed the order “  Charge-sheet received 
against nine accused. To Maulavi S., A. Asliraf,
Deputy Magistrate, for disposal” . Technically he 
was probably in error in saying that the charge-sheet 
had only been received against nine persons.

The case came on for hearing before the Deputy 
Magistrate on the 27th September. Apparently five 
of the pei'sons described as absconders then appeared 
before him and the trial was taken up against fourteen 
persons in all without any eomment by the Court, the 
Crown or the parties. On the same day a petition was 
filed before the Subdivisional Magistrate praying that 
a charge-sheet should be called for against the remain­
ing Sevan accused (that is: to: say,. ■the;serv'ê
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1933. police did not propose to send for trial) to avoid 
piecemeal trial. Tlie Subdivisional Magistrate sent 
it to the Deputy Magistrate for necessary orders. 
Apparently owing to something vv̂ hich took place in 
the Court of the latter Magistrate, a further petition 
was iiled before the Subdivisional Magistrate making 
the same request in view of the fact that the Deputy 
Magistrate ' could not dispose of the matter as he was 
not specially empowered to take cognizance of cases 
As a result of consultation between the two Magis­
trates, the Deputy Magistrate examined the diaries 
and on the 1st October gave it as his opinion that a 
chai'ge-sheet might be called for in respect of those 
persons but guarded himself against a definite recom­
mendation, leaving the matter for decision of the 
Subdivisional Magistrate. On the 3rd October the 
Subdivisional Magistrate called for a charge-sheet 
and when it was received, made a transfer to the same 
Deputy Magistrate “  for favour of disposal The 
two trials proceeded, to the stage of defence in the 
former case which was reached on the 11th November 
and in the latter case to the 21st November on which 
the case was postponed for argument and orders, to 
the 13th December prior to which the present reference 
had been made. It is a pity that the first case was 
not at once disposed of.

The learned Sessions Judge finding that the case 
of the petitioners is not distinguishable on principle 
from the line of authorities beginning with Golafdy 
Shaikh v. Queen-Emfressi^) submits that the order 
of the 3rd October is without jurisdiction and 
recommends that it be set aside.

Mr. S. P. Varma relies upon the case referred to
in Radhahillav Roy v. Benode Behari Chattarji(^) 
and several other decisions of the Calcutta High Court 
and also upon ShuJcadem Sahay y . Hamid Mian(^). 
As to the last-mentioned case, it has recently been

(1900) I. 27 Gal. 979.
(2) (1902) I. L. B. 30 Cal. 449.
(3) (1927) I. L. E. 7 Pat 561.
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dissented from by a Bench of this Court in Uma Singh 
y. King-Em'pewri}) but not on the point before us. It 
is clear that on the 19th September the learned 
Subdivisional Magistrate did make over the whole case 
' for disposal ’ and not merely the case against the 
nine accused whom the police had sent up on bail. 
Just as the Deputy Magistrate began the trial of the 
absconders vfho appeared before him, though they were 
not actually sent up by the police nor specifically 
covered by the order of transfer to him, he was, in my 
opinion, entitled to pass such orders as seemed to him 
fit in respect of the seven accused not sent up by the 
police who were not shown as absconders. It is true 
that in section 190(2) of the Code of Criminal Proce­
dure the reference is to a magistrate taking cognizance 
of any offence, whereas section 192(1) authorizes 
certain superior magistrates to transfer any case of 
which they have taken cognizance. The difference in 
language has given rise to many surmises. But the 
correct view appears to be that ‘ case of which he has 
taken cognizance ’ means nothing more than ‘ the 
judicial investigation into any offence of which he has 
taken cognizance Since 1900 when the decision in 
Gola'pdy Shaikh v. Queen-Emfressi^y wd,̂  given, there 
has been a cursus curiae that once the Subdivisional 
Magistrate having taken cognizance of an offence on 
a charge-sheet submitted by the police in circumstances 
like the present, has made over to a subordinate 
magistrate the charge-sheet and the accused forwarded 
by the police in custody or bail with an order that the 
transfer is for disposal ” , he has made over the 
judicial investigation into the offence and not merely 
the judicial investigation into the offence so far as 
regards the particular accused. At one time the 
subdivisional magistrate or joint magistrate made a 
distinction between making over a""case ‘ ‘ for dis­
posal and making it over “  for hearing ” , it being 
understood that in the latter ease he did not purport 
to make over the whole case. With regard to this

(1) (1932) T  L. B. 12 2m 7 .
(2) (1900) I. L. B. 27 Gal. 979.
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1933. practice, liendeivsoii, J., in A jah Lai Khirher v. 
E7n-j)eror{ )̂ said : “  Whether siicli a transfer is made
is a question of fact (lepeiiding on tlie iiitentiou of the 
Officer inaking’ tiie order, which intention must be 
gathered froin tlie order itself. Where no reservation 
is made as in the cases cited and in the case before us, 
I should certainly conclude that the entire case (in the 
•sense abovementioned) had been transferred. ’ In the 
present instance, the order itself appears to show that 
the whole case wa,s made over. If the whole case was 
made over, tlie i)e|)iity Magistrate iiad full seisin of 
it. In my opinion, in such circumstances it was not 
open to the Subdivisional lVIa.gistrate, unless he 
proceeded under section 528, to pass any orders with 
regard to tlie case a,nd in j)a,rtiGular to call for a 
charge-sheet against the petitioners. Ma,nifestly he 
did not act uncier section 528.

In these circumstances, I see no reason for failing 
to follow the cursus curiae and I would hold that the 
learned Subdivisional Magistrate was not authorized 
by law to pass the order of the 3rd October which has 
been referred to us. I wou.!::!, thcre.' ôre, accept the 
reference and set aside that oi'der.

The ca,se against the f()urteen accused who are on 
their trial, should be disposed of without further 
delay. As soon as he has passed orders in that case 
the learned Deputy Magistrate should consider 
whether these petitioners and the seventh accused who 
has not surrendered and the absconders should be 
placed on their trial before him,. I f  he decides to 
place them on their trial, it is hoped that in view of 
the time already spent over the proceedings, the new 
trial will be conducted with all reasonable expedition.

Let the records be sent back forthwith.

A gaewala, J.--—I agree.
Reference accefteiL

(1) (1905) I. L. R. 32 Gal. 78B.


