
reversed in favour of the plaintiffs and against the
defendants third and fourth parties. In my opinion jurats,u,-
the objection raised by the defendants-appellants ig Singh
sound and this is not a case in which this Court will 
be justified in acting under Order X L l, rule 33, and
reversing a portion of the decree, in so far as i£ is in 
favour of the defendants third and fourth parties, 
a,nd' against the plaintiffs.

The result is that v;ith the slight modification as 
regards the defendant no. 58, as s^ted above, this 
appeal must be dismissed with costs.

M a c p h e r s o n , J . — I  a g re e ,

A ppeals dismissed.
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NIRANJAN PANDE.*

Evidence Act, 1872 (Act I of 1872), section 13— “  fight ” , 
meaning of.

The word “ right ”  as used in section 13 of the Evidence
Act, 1872, means incorporeal right as distinct from ownership
of property.

Gujja Lall V. Fatah Lalim, followed.

: Appear by the objectors.
The facts o f the case material to this report are 

set out in the judgment o f Wort, J.
* Appeal from Original Decree no. 21 of 1930, from a decision of 

J. G. Sfesarer, Esq., i.o.s., District Judge of Patna, dated the 3id 
A:ugust, 1929. '
"  (1) (1880) L.: R. 0 Cal. m r  F. fi,

' "■ U .% ,%  \



P. U. Das and Brij 'KisHore Prasad, for the
Bam appellants.

Kishon . , - 1
V. Sir Snltan Ahmad (with him iV. K. Prasad and

 ̂ the respondent.

W o r t , J .— Ha,ving’ listened to the argument 
which is just concluded, I come to a very clear decision 
in this case. The matter to be determined arises in 
an appeal from the decision of the learned District 
Jiid^e in a reference under section 30 of the Land 
Acquisition Act,

There appears to have been a plot no. 69 which 
the Government soiis^ht to acanire under the Act, the 
plot beina: situate in Patna City. On one corner of 
the plot it is admitted that' a temple for worship was 
built. On representations made to the authorities 
that part of the plot upon which the temple was built 
was excluded from the acquisition, but there remained 
the other part of the plot .030 acres in extent which 
in fact was a,cquired. Compensation was made to 
the extent of Rs. 1,825, and it is with regard to that 
compensation that this dispute arises. On the one 
hand Ram Kishun and others purporting; to represent 
the Hindu community claimed the sura as trust money : 
on the other hand, Ni ran i an Pande claimed the com­
pensation as being given in respect of property which 
was his own personal property under a deed of gift 
by his uncle dated the 10th Ai'gust, 1925, There is 
no dispute in the case that the uncle o f Kira,njan 
Pande, one Makund Pande, was the shebait of the 
temple o f which I have spoken, and the real dispute 
in the case is whether there was a dedication not only 
of the temple itself for public worship but whether 
the whole plot no. 69 was likewise dedicated to the 
public uses. The evidence in the case is of an equivo­
cal character. There is no deed of dedication in 
respect of the temple itself and had we to determine 
the question of whether there had been a dedication 
of tie  temple we might find ourselves in very

28 6  THE INDIAN LAW REPORTS. [vO L . X II.



VOL. XII. PATNA SERIES. -2 8 7

considerable difficultj; but that there was a public 
dedication of the temple there can, in the circumstan­
ces of the case, be -no dispute. As regards the 
.remainder o f the plot, as I have already stated, the 
evidence which has been adduced on both sides is of 
an equivocal character. It is true tha.t some witnesses 
came to state that they had subscribed sums of money 
for the purpose of building a temple and for general 
purposes of the dedication. But that evidence, 
accepted as it is by the learned District Judge, does 
not dispose of the question as to Avliat wa,s the extent 
of the dedication. I should have stated that this 
plot, if my memory serves me, was surrounded by a 
wall. There were two rooms inside the courtyard, 
there was a verandah, there was a door leading from 
the street into the tem.ple and from, the temple into 
the courtyard. In the verandah of the two rooms was 
installed the idol of Mahabirji. So far as the evidence 
with regard to this idol is concerned, it is stated on 
the one hand that the Hindu community worshipped 
the idol and had access to the verandah as of right; on 
the other, it is contended that~and there is evidence 
to that effect—-the access of the public for the purpose 
of worship of that idol was allowed only by the leave 
and license of the shebait. There is also evidence that 
the-womenfolk of the shebait, that is, the womenfolk 
of the original shebait Makund Pande, lived in one 
of the rooms of which I have made mention, and as far 
as the evidence goes it seems to show that they lived 
there until those rooms were demolished and that part 
of the plot had been acquired by the public authorities. 
There is also evidence that in the other room the food 
for the gods or idol was kept. The parties to this 
dispute rely on that evidence each for his own purpose. 
On the one hand, it is contended by the shebait 
Mrail] an Pande that the fact that the womenfolk 
remain in one of the rooms shows that it was not 
dedicated for the use of public worship : on the other, 
it is contended by Mr. P. R. Das on behalf of Ms 
client representing the Hindu community, that the

Ram
K ishtjn

V.
■Miran-jan

P a n d e .

W o r t ,  J.

1933.
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fact that the idol was kept in one of the rooms showK 
that it was property dedicated for the use of piiblio. 
V7orsliip. Another faot which was the fact relied 
upon Ijy the appellant was that there was a door 
leading to the temple from the courtyard. Now, in 
lay jiidgment, as T have already indicated, this 

WoBT, 3. (̂ loeg assist the C'oiirt in coming to any
definite conclusion with ix^gard to the matter. The 
fact that the food for the idol was kept in one of the 
rooms is not in(30iisistent with the fact that it was the 
personal proi)erty of the shebait; it is consistent v̂ith 
the state of â ffaira in whicli the bhog or food was kept 
in a convenj'ent place. On the other hand, the fact 
that the womenfolk of tlie shebait lived in the other 
room is also equivocal. So long as they were there 
a.nd so long as their presence did not interfere with 
the piirpose of the trust, if trust there was, it conld 
not be said that that conclusively proved that the 
property was the personal property of the shebait. 
i%w, I have already mentioned the contention of one 
of the parties that the public worshipped the idol 
Mahabirji which was inside the house. One of the 
witnesses Diirga Charan Dass proves that and states 
that oil^erings were made by the public: but until it 
ca,n be determined whether this access by tlie public 
was by the leave and liccnse of the shebait or whethei' 
it was as of right, the evidence suffers, in my jndg- 
ment, the same fate as the other items of evidence to 
which I have already referred. In that state of facts 
we have three docninents which were produced in the 
ease and relied on by the respective parties. On the 
10th August, 1925, Maknnd Pande, the nncle of the 
present shebait, made a Tamliknama in favour of his 
nephew of tlie residential house on this plot 69. On<? 
of the recitals in the deed is this :

"  Be it known that in the residential housJo of nuv the executfiiit
situate in ma,balla Muradpur, one of the quarters of Patnft, there i.<j 
ft temple in which the idol of Sri Radlm Krishnaji ib installed ojtd 
1, the executant, perform pujaputli nvorship) of and render servim 
.pie said :idolsv”  ' , . - • ‘ .
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This docMiment is pfodiiced in suppott of N’iranjan 
Paride’H case. It is stated that it is consistent only 
with the fact, that, he had a personal right, over this 
property and that it had nothing to do with an}’ 
dedieatioii for the purpose of the worship of this 
temple. I have very grave doubts, in the first place, 
vvhether the dociuiient is admissible in evidence a,t all. 
It would be clearly admissible and relevant if there 
were recitals which could be used against the persons 
who were parties to the deed. But I assume that it is 
uHed under the 7th clause of section 82 of the Evidence 
Act together with the 2nd clause of section IS of the 
Evidence Act, section 13, clause (6) reading

“  I'artieuiav iniitanoes in vvhicls the i-iglit or custom was claimed, 
rttcoguised or exerciKed, or in wliieii its exereise wivs disputed, assert '̂d 
or (ieparted iroin."

I assume, altliough it jias not been argued before us, 
that it was used under that section for showing the 
assertion of Niranjan Pande’ s right to this' property. 
I hold rather strong views about this section. The 
view taken in the leading case of Gujja Lall y. Fateh 
Lalli^) in my judgment is the true view to be taken of 
?<̂ ction. 13. That case takes the view that when the 
word ‘ r igh t' is used in section 13 of the Evidence Act 
if; means ‘ ‘ incorporeal ’ ’ right and cannot possibij- 
refer to any question of ownership of property in 
contradistinction to, as 1 say, incorporeal rights.
' rhe deed was used here not to show that there was any 
dedication hut to show in other words that MakunS 
Pande and his nephew in turn ha,d a right o f owner­
ship, in fact had the ownership in their personal 
capacity to this property. But assuming that the 
document is adniisssible, it is <|uite consistent with the 
case which is set up by the appellants in this case : in 
other words, it is not inconsistent with there having 
been a' dedication t-o public Uses df this property. It 
is the kiM  ,of 'docnmetit that om; 'would, e ip ct:

: as in this; case, MaktiMd Patide; fea.f£u!
that'^^fter "his' deatĥ ' t to e ; laight be some ’qiiestida-'as
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1988. to the right of Niranjan Pande to tlie shebaitsMp;
addition to that there is the recital, to which 

Kiseun I have already made reference, that the temple is 
situate in the'residential house which is conveyed by 
this deed. It is unnecessary to reiterate the fact that 
it is not now disputed or could not be disputed that 

Wort, j. there was a public dedication of the temple. In addi­
tion to this somewhat ambiguous document there were 
two petitions, one by Makund Pande to the Chairman 
of the Patna (3ity Municipality on the 5th March, 
1921. This petition was presented to the Municipa­
lity not more than two years, probably less than two 
years, after the dedication, if a dedication in fact 
took place. In para.graph 4 of th;it petition is this 
statement :

That lis the .said liol'liii'' is. oxcliifiively for religions prirposcs
Buch as worship of Sri liadha Ki'ishiia, Debi Astapima in Asin and 
Eatti Jatra in Asarh, it shoukl be exempted from all taxation.”

Now, it must have been clear to Makimd Pande the 
petitioner that when he claimed exemption from 
Municipal taxes, which exemption might be given 
under the procedure set out in section 93 o f the Bihar 
and Orissa Municipal Act of 1922, that exemption 
could be given only in the case where the place of 
worship was a public plâ ce of worship and that matter 
is not seriously disputed before us. Again on the 9tli 
February, 1928, when this land acquisition was 
taking place KTiranjâ n Pande the respondent to this 
appeal also presented a petition to the Land Acquisi­
tion Deputy Collector of Patna in paragraph. 1 of 
which he states:

Tliat tlie liolding no, 69 is a temple aud a public place of 
\vorslxip, where the idols of Sri Jageruathji, Sri lladlia Krishiisiji and 
Sri Maliabirji are installed and as such is exempt from payment of 
taxes."

There is no dispute that what the petitioner was 
representing was that the vchole of this plot was the 
subject-matter of a public dedication. That is the 
effect of the petition. Now, we are invited by Sir 
Sultan Ahraad to treat these petitions in a similar 
way to that which the learned District Judge treated
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them. It seems to have been argued before Mm that 
these petitions acted as an estoppel. Haying come 
to a perfectly correct decision on that matter the Kishtjn 
learned District Judge seems to think that the matter 
is disposed of. He comes to the decision that it is not pande.̂  
an estoppel and, if I may so, the learned District Judge 
was right, but I also hold that that does not dispose of 
the matter, and, speaking for myself, I do not propose 
to treat the matter in the way that the learned Jiidge 
has done. Having disposed of the question of 
estoppel he declined further to consider the petitions. 
Whether the argument was confined to that point in 
the court below I do not know but it may well have 
been. It is obvious that the petitions cannot be held 
to be an estoppel under section 115 of the Evidence 
Act but they are statements as to matters made by 
persons as to which, if anybody should have knowledge, 
it was they. I f  anybody, to repeat myself, could 
know whether a dedication of the whole of plot 
69 had taken place or not, it was these persons, 
Alakund Pande on the one hand, and Niranjan on 
the other. It is said in this case that without there 
being a proof o f the formalities of dedication the 
Court is not in a position to hold that a dedication 
took place. There seems to he tAvo answers to that 
question, one is the authority of the Judicial Com­
mittee of the Privy Council in the case of Pujari 
Lakshmana Goundan v. Sitbramaiiia Ayyari}) and the 
other seems to be this, that we are not here determining 
whether in this case the dedication has been made out 
but we are here to determine whether at some previous 
time a dedication in fact took place. The witness who 
could speak to this fact may not have been called, but 
we stiU have to determine this question whether in or 
about the year 1919 a dedication in fact took place o f 
this plot 69. We have here these two petitioners, one 
making a representation to the Municipality which 
can be interpreted in only one way and that is that the 
dedication had at some former time in fact taken 
place, and the other making a representation to the 
like effect to the Land Acquisition authorities. Sir

VOL. X I I .]  MTMA S M tE g . 291

(1) (1928) 29 CaL K  112. a  ,



im  Sulta.ii Aliiiiad, a.s I liave a.lready stated, invites us to 
Bam "* Bay that these are merely lies on the part o f these 

Kishun petitioners aiiii that lie is now entitled to explain 
NibInjak District, Judge has dealt with
S nde\̂  them by holding that the petition cannot operate in 

itself as a deed of endowment. That, if  I may say so, 
Wort, j. £g perfectly obvious; bnt we have the statements of two 

persons who must have known the true state of affairs 
and the representa,tions were made at. a, time when no 
dispute such as the dispute before us now was going- 
on. In my judgment, it seems to me that on the 
state of the evidence all that we can do is to hold that 
what the petitioners themselves represented was it! 
fact the true case. That being so, it seems to me that 
the decision of the learned District Judge on this 
point is wrong and must be set aside.

The appeal must, therefore, be allowed with 
costs. The proper order, in my judgment, to make 
in this case is to send the raatter back to the learned 
District Judge to deal with the compensation of 
Es. 1,825 under section 32 of the Land Acquisition 
Act o f 1894.

There is a deficit court-fee of Es. 150 payable by 
the appellant. This has been, deposited. I êt it be 
accepted.

James, J.~™I agree.
Appeal allowed:  
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