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On the 11th July Ratan Singh then said that he
was still unable to get the cost for his witnesses
However, he was offered and accepted what was
known as dasti summons. The witnesses were to he
produced by the 15th July and there the matter
ended as no defence witnesses were produced and
there was no further petition in the matter. This
point evidently was not argued hefore the Sessions
Judge at all; for his very exhaustive judgment is
silent on the pomt Above all before us and in the
petition to this Court the petitioners do not refer to
any particolar witness, much less what he would
prove in their favour. There is simply a general
allegation that they did not get an adequate “chance
of summoning their witnesses; ‘md T am satisfied that
there is no substance in their objection. These are
the points on which these two separate applications
in revision were pressed and they must both fail.

As regards the compensation which was directed
to be p&ld to the complainant, I do not consider that
he deserves any compensation as he deliberately
allowed himself to be fooled in this fashion, and he
deserves no sympathy from a Court, and T would
set that portion of the order aside. ’

CourrNey TERRELL, C. J.—I agree.

Conviction and sentence upheld.

FULL BENGCH.
Before Courtney Terrell, C. J., Seroope and Agarwdla, JJ.
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Evidence Act, 1872 {(Act I of 1872), scction 24—"" person
i guthority »°, meaning of—statement by o person Lhat he
has committed an act which amounts to an offence, whether
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is a confession by an '° accnsed person V—cxculpatory slafe-
ment by aceused, whetler adissible against co-tecused-—
strenglh of evidence against the acensed is o wmatler lo be
gonsidered before bub nol after conviclion.

The words ‘‘person in anthority”” occurring in seclion 24 cf
the Tvidence Act, 1872, have reference to a person who has au-
thority to interfere in the matter under enquiry as, for example,
a person engaged in the apprehension. d=tention or prosecuticn
of the accused, or who is empowered to examine him, The
section excludes a confession procured by inducement, thveab
or promise having veference to the charge, only when ths
inducement, threat or promise is sufficient to give the accused
person reasonable gvounds for suppasing that by making it
he will gain any advaniage or avoid any evil in reference to
the proceedings against him. When the inducement, ete., is
by a person who has no power to interlere in the matter
under fnguiry it is not reasonable for the accused to suppose
that he will benefit by confessing.

Where an extra judicial confession was made to a
tahsildar who was a person of some influence in the village
but had no interest in the prosecution of the accused other
than the interest which every citizen has in the maintenance
of law and order, and the confession was made in consequence
of questions put, and a promise made by him,

Held, that the tahsildar not being a person empowered
to examine the accused or one who could legitimately influence
the comrse of proceeding, ihe conlession was not excluded
by section 24.

When a person states that he has done certain acts which
amount to an offence, he accuses himself of committing the
offence, and the statement is, therefore, a confession by an
* accused person ' within the meaning of scction 24.

Deonandun Dusadli v. King-Ewperor (1) overruled.

Obifer : if such person ‘makes the stalement to & police
officer, as such, he submits to the custody of the officer
within the meaning of section 46(7) of the Code of Criminal
Procedure, 1898, and is then **in the eunstody of a police

officer "’ within the meaning of section 27 of the videncs
Act, 1872,

(1) (1028) L L. L. 7 Put. 411,



VOL. XIT.] PATNA SERIES.

E\)

243

Legal Remembronces v, Lolit Mohen  Singh Eoy(l),
followed.

Semble that an exculpatory statement made by an accused
ig insdmiesibie agains! & co-acensed,

The strength of the evidence against an accused person
iz o matter to be considered before, and not after conviciion.
Therefore, a Judge is wrong when, after he has convicted the
accused of murder, he sentences him tc transportation for
life on the ground that the evidence was not of & sufficiently
convineing character to justify the eapital sentence.

The facts of the case material to this report are
stated in the judgment of the Court.

Manohar Lal (with him S. M. Gupiec and
Muhammad Yasin Yunus), for the appellants,

Jaffer Imam, Assistant Governmeni Adwvocaie,
for "the Crown

Courrnry Terrzrn, C. J. and ScRoorE AND
Acarwara, JJ.——0f these four appellants Chotka
Sonar has heen convicted wnder section 302 of the
Indian Penal Code and appellants Santokhi Beldar,
Dwarika Mahto and Mahabir Sanghai under section

302/149 by the Additional Sessions. Jdudge of Bhagal-
pur in part agreement with the assessors and all four
have been sentenced to tramsportation for life.

The material facts of the case are these: a dead
body without the head was found in Kusumaha
village which is about six miles north-west of
Amarpir police-station in the Bhagalpur district on
the 5th May last af o place in the wl'agn known as
Bahiar. The news spread in the village and Asharfi
chaukidar of Kusumaha went to tell Radhe, another
chaukidar of the same vxilage about it. Radhe was
not found at home; but his wife Musammat Kulho
told Asharfi that her husband had gone out to village
Pansalla during the night and had not returned home
since. Asharli then weut to see the dead body and

(1) (1022) L. L. . 49 Cal. 167.
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found that it was the dead body of this chaukidar
Radhe. Musammat Knlho also went to the spot and
racognized the corpse of her husband. She then went
with Asharfi to Amarpur police-station and lodged
the first information. The Sub-Inspector came to
the spot that afternoon and saw the dead body and
on a further secarch, the head was found; he alse
found a broken earthen pot lying in the Bahair which
appeared to have blood stains as well as traces of
burnt pieces of matting and bits of string. He
stopped for the night in the village and early
in the morning was told by Syed Abdul Aziz,
the local tahsildar of the Banaili Raj in whose
zamindari this village is, that his lahourer Santokhi
Beldar had confessed to him regarding the murder.
The Sub-Inspector after examining Santolhi Beldar
was then taken by the latter to his house where the
Sub-Inspector examined the courtyard or angna which
appeared to have been recently washed and Santokhi
produced for him a kuchia or knife and a small
pitcher or labn? which smelt of toddy. Next Santolhi
took him out to a field about 200 paces south-east
from his house and there he showed him a mouse-
hole which was covered with clods in a field. The
Sub-Inspector took some carth and straw from this
hole; these were sent to the Chemical Fxaminer and
were found to contain human blood. He also point-
e out to the Sub-Inspector a pot or chuka which was
at a short distance from the hole and this likewise
was subsequently found by the Chemical Examiner
to have stains of human blood.

Accused Santokhi Beldar was sent to Banka aund
his statement was recorded there by a Sub-Deputy
Magistrate on the 9th May. The sum and substance
of this confession was to the effect that on the
Wednesday night in question Radhe came to his house
for a smoke and decided to spend the night in his
house. The three remaining appellants and four
other persons, who have heen acquitted, came to the
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house after that and said that they were going fto
kill Radhe. Santokhi interceded and remonstrated
on his behalf but he received & cut in his hand from
a blinjali and could do nothing. Then they surronnd-
ed Radhe and Chotka Sonar appellant cut his throat
and they took away the dead body and cut the head
off. He accompanied them through fear and on his
return he scraped off the bloodstains from his
coutyard.

His mother-in-law Surji was also sent up to the
Magistrate in order to have her statement recorded
under section 164 on the same day and she stated that
she had seen the two appellants Dwarika Mahton and
Mahabir Sanghai and some other men whom she could
not identify numbering four or five killing Radhe in
her house. It was ahout mid-night, there was a tatti
door separating her room from the room in which
Radhe and the appellants were; she peeped through
it and saw all this.

In the trial that subsequently ensued eight
persons altogether were placed on their trial, the four
persons mentioned above being convicted and four
others were acquitted and the evidence in the case
can hest be seen by taking the case of each accused
individually.

As to Santolhi Beldar and indeed as regards the
case of all the appellants the first question that arises
is whether the above mentioned extra judicial con-
fession to Abdul Aziz is admissible in evidence, indeed
it is on this point the appeal has been mainly argued.
The learned Sessions Judge has ruled it out on the
ground that Abdul Aziz was a person in authority,
that the confession was made under an inducement
from him that Santokhi would be saved if he made a
clean breast of the whole matter and that it is, there-
fore, inadmissible under section 24 of the Evidence
Act. The position regarding this confession 1is
peculiar, because the learned advocate for Mahabir
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1922.  and Dwarika had to refer to it for the purpose of
Santorms Snowing that thess two appellants were nol mention-
Bunse  ed at all in the confession, and that their names were
e :"su.baequent]y in@roducg& NIV mtm‘afl}y it was to the
memon Denefit of hus clients that the confes:q;;«m should &:-—@' Cz.;z
Coummrai @he record, whi_le pounsel for Sa,nt;okm_ conten gied "a.émd_b
Teroper, b was not admissible at all, and the view, as has been
¢. 3. said above, taken by the learned Sessions Judge was
that it was not admissible at all under section 24 of

the Evidence Act. There is no statutory definition

of the words ‘ person in authority *'; but it is well
established that the words have reference to a person

who has authority to interfere in the matter under
enquiry. The section excludes a confession procured

by inducement, threat or promise having reference to

the charge, only when the inducement, threaf or
promise 1s sufficient to give the accused person reason-

able gronnds for supposing that by making it he

would gain any advantage or avoid any evil in
reference to the proceedings against him. When the
inducement, ete., is by a person who has no power to
interfere in the matter under inquiry it is in our
opinicn not reasonable for the accused to suppose that

he will benefit by confessing. The reported cases on

the point show that, generally speaking, a *‘ person

in authority ** within the meaning of section 24 is one

who is engaged in the apprehension, detention or
prosecution of the accused or one who is empowered

to examine him. Abdul Aziz is a tahsildar of the
Banaili Raj and appears to be a person of some
influence in the village but he had no intersst in the
prosecution of Santckhi other than the interest which

every citizen has in the maintenance of law and order;

and although the confession was made in consequence

of the questions put and the promise made by him,

ke was not a person empowered to examine Santckhi

or who could legitimately influence the course of the
proceedings. It was also argued that section 24

applies only to a confession by an *“ accused person

and it was pointed out that up to the time when
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Santokhi confessed to Aziz no one had accused him
of the murder of Radhe. Reliance was placed on the
decision in Deonandan Dusadh v. King-Emperor(}).
That was a case in which a person reported at the
police station that he had assaulted his wife In &
particular voom of their house and she had become
senscless.  After this statement had been made and
recorded ., the Sub-Inspector formally arrested the
informant and then went to the house where he dis-
covered the corpse of the woman in the room indicated
in the information. The Sub-Inspector depcsed that
“he discovered the corpse in consequence of this infor-
mation and the question was whether the information
was admissible against the informant. The decision
of this question turned on section 27 of the Lvidence
Act which renders admissible so much of a confession
made to a police officer as velates distinctly to a fact
discovered in consequence of & confession by a
‘" person accused of any offence ”” whilst ** in the
custody of a police officer >,  The Court in that case
took the view thaf at the time when the informant
made the statement to the Sub-Inspector he was
neither a “‘ person accused of any offence ”’ nor was
he ** in the custody of a police officer >’. We are
unable to agree with that opinion and it must be
considered as overruled. When a person states that
he has done certain acts which amount to an offence,
he accuses himself of committing the offence; and if
he makes the statement to a police officer, as such, he
submits to the custody of the officer within the mean-
g of section 45(1) of the Code of Criminal Prcce-
dure, and is then in the custody of a police ofticer
within the meaning of section 27 of the Lvidence Act.
This was also the opinion of Teunon and Ghaosh, J.J.
in Legal Iemembrancer v. Lalit Mohan Singh Roy(2).
We tnerefore decide that when Santokhi informed
Aziz of the part he had taken in the murder of

(1) (1928) L. L. R. 7 Pat. 411,
(2) (1922) 1 L. R, 40 Cal, 167,
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Radhe he accused himself of the offence of mprder,
and that evidence of the confession made to Aziz was
admissible.

The burden of this confession in effect was that
he was in the conspiracy to murder Radhe Dusadh
because Radhe had incurred the hostility of himself,
Chota appellant, Siswa and others who had illicit
relations with one Chanchalia, his cousin sister. In
this confession he goes on to describe how they decoyed
Radbe to Santokhi’s house and got him to drink toddy
and eventually Chotka appellant, Siswa and Sudinwa
and he himself joined in killing him; he sat on his
legs whilst Chotka cut his throat and the others help-
ed him. Then he goes on to describe how the body
was taken away and disposed of and he accounts for
the different articles to which we have already referred
above. e varied this confession very much when his
statement was recorded at Banka on the 9th May.
To Chotka Sonar, Siswa Sonar and Sudinwa Kabhar
he added the names of Mahabir Sanghai and Dwarika
Mahton appellants as well as Darbari Mahton and
Tholai Mahton and made out, as we have shown above,
that he was an unwilling witness to the murder and
was compelled to help in disposing of the dead body.
In fact for practical purpose this latter is an entirely
exculpatory statement and must be ruled out so far
as concerns the other appellants; moveover, both in
the committing Magistrate’s Court and in the Sessions
Court he went back entirely even on this latter state-
ment and made out that his confession to the Sub-
Deputy Magistrate was the rvesult of threats and
torture.

In our opinion there is adequate corroboration
of the confession to Abdul Aziz and apart from it the

exculpatory statement proves his complicity in the
matter.

* * % # * %
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In our opinion, therefore, his conviction under

section 302 must be upheld. It is incredible that he’

would have implicated himsslf in this complete fashion
in the murder had he not taken an active part in it.

As regards Chotka appellant the important
evidence against him is the extra judicial confession
to Saiyid Abdul Aziz becanse the later exculpatory
statement of Santokhi is not admissible against him,
and the statement of Surji in the committing Magis-
trate’s Court wherein she says that about mid-night
she got up and saw Dwarika, Mahabir and Chotka
along with Sudinwa (who has been acquitted) killing
Radhe conflicts too much with her other statements
and we have already.given reasons for discarding her
evidence. We may note that so far as Chotka is
concerned his name does not appear in her statement
to the Sub-Deputy Magistrate under section 164.
Also it must be remembered as regards Chotka that
it was he who informed Musammat Kulho and Abdul
Aziz about Radhe’s dead body being found. The
learned Sessions Judge thinks that he may have done
so, so that no suspicion might fall on him; his conduct
1s no doubt open to two interpretations; but the only
evidence remaining against him being the extra
judicial confession of a co-accused which has been

retracted, we think it would be unsafe to convict him.

As regards the remaining two accused Mahabir
and Dwarika, the direct evidence against them is the
original statement of Surji to which we have already
referred and her statement in the committing Magis-
trate’s Court which she retracted entirely in the
Sessions Court and the two former statements differ
as regards the persons who committed the murder.
Admittedly they are not implicated in the extra
judicial confession and the prosecution case requires
us to believe that these Bhumihar Brahmins combined
with these Sonars and Beldars to murder this
chaukidar which is to our minds most unlikely. As
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regards the motive of this murder there arc two, run-
ning parallel through this case, namely, that the
chaukidar was murdeved elther because of his
interference with the woman Chanchalia in the
matter of her misconduct with Santckhi, Chotka and
Sisua or because of his giving evidence in a criminal
case against Dwarika; and the full devdapmenw of
the pms“cwmun evidence in the case which is reached
in Surji’s statement to the committing Magistrate
would show that these two sets of persons not other-
wise in any way connected, ccmbined their separate
rootives to murder the chaukidar.

S H# Co % B % %

Another piece of evidence relied on by the learned
Sessions Judge as regards Dwarika and Mahabir was
the exculpatory statement of Santokhi; but that can-
not be used against them. There is evidence that the
accused Mahabir who is the nephew of the accused
Dwarika had come to call the deceased on Wednes-
day on the pretext of a punchaiti and on his refusal
to go bad threatened him. This incident may have
occurred but it does not seem to be in accordance with
a deliberate plot to murder the man on the same night.
Dwarika and Mababir may have been hostile to the
chaukidar on account of the criminal case the details
of which are unknown; but on the evidence as it
stands the prosecution case against them goes no
further and the evidence is far too weak to ]Ubtlfy
their convietion. We accordingly acquit them.

It is necessary again to draw the attention of the
lower courts to tiae rule repeatedly laid down by us
that the strength of the evidence against the accused
is a matter to be considered before but not after con-
viction. The Sessions Judge baving convicted the
accused of a murder by assassination sentenced them
to imprisonment for life instead of to death and stated
his reason to the effect that the evidence was not of
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a sufficiently convincing character to justify the latter
punishment. This is utterly wrong and the Sessions
Judge should have known it. We hope that no
further occasion will arise for a comment of this
nature.

Thus the only conviction maintained is that of
Santokhi and notice was issued on him and the cthers
from this Court at the time of the admission of the
appeal to show cause why the sentence of transporta-
tion for life should not he enhanced ; but having regard
fo the time that has elapsed since his conviction by
the Sessions Judge and as he appears to have more
or less repented of his action by making a clean breast
of the whole matter, we think that the justice would
be satisfied with his semtence as it stands. We
therefore discharge the rule.

~ The result is that the conviction and sentence of
Santokhi Beldar will be maintained and that the three
appellants Chotka Sonar, Mahabir Sanghai and

Dwarika Mahto will be acquitted.
Order accordingly.

PRIVY COUNCIL
MAHANTH RAM CHARAN DAS
v.
NAURANGI LAL.
On Apgeal from the High Court at Patna.
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