
dismissed for non-service of summonses upon the 
defendants. Under Order IX , rule 4, such a plaiiitift' 
has the right to institute a fresh suit subject, of course, Pbamatha 
to the law of limitation. Similarly the dismissal of 
the previous application in the present case cannot '
operate as an estoppel and does not debar Mm from Mu, i, s. 
making the present application inasmuch as the 
previous application had been rejected without 
adjudication on merits. The point was considered by Sahat, j. 
the Calcutta High Court in Lang at Singh v. Janki 
Kua/ri )̂ and the cases cited there support the view 
which I am inclined to take on the point.

This application is, therefore, allowed as indicated 
above. There will be no order for costs in this 
application.

M a c p h e r s o n , J . — I  a g re e .

A fflication allowed.
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APPELLATE: CIVIL.

Before Courtney Terrell, C.J. and Khaja Moka,mad Noor, J.

CHHATEEBIJTAI SINGH 1932.

November,
16

DAMODAE DAS.*
Code of Civil Procedure, 1908 (Act V of 1908), Order X XI, 

rule 90—sale held in lots— irregularity extending to all the 
lots— inadequacy of price in respect of some only of the lots— 
sale, whether should he set aside in respect of all the lots.

lu  a proceeding under Order X X I, rule 90, Code of Civil 
Procedure, 1908, where both the irregularity and the iniury 
to the objector cau be satisfactorily allotted to one part only 
of the sale, the court may be justified in setting aside the sale 
of that part only, but in cases where the irregularity extends

* Miscellaneous. Appeals nos. 81 and S3 of; X931, fcom an order :oi 
Bfebu Debi jPrasad> Subordinate Judge of Shaliabad, dated the 21st 

."March,
. ,  ■ (i)i : I., L. :B.: m 'pai.''265. /



1932. to the whole pi'operty and to all the lots, it is not justifiable
~Chhatee retain the efficacy of the .sa,le wi;<;h respect to some of the

™jAi^ plots only ill which tlie sale price obtained cannot be shewn 
Singh to be inadequate,

u.
Deodar Appeal by the jiidgmeiit-debtors.

1 82  THE INDIAN LAW REPOETS. [VOL. til,

The facts of the case material to this report will 
appear from the judgment of Courtney Terrell, C.J,

C. P. SmJia, for tlie appellants.

Government Pleader and D. N . Varma, for the 
re sp o n d e n ts .

C o u r t n e y  T e r r e l l , C.J.—Appeal n o . 85 o f  1931 
is from a decision of the Subordinate Judge o f  
Shahabad, the appellants being th.e judgment-debtor s. 
The plaintiffs in the suit had obtained a decree against 
the judgment-debtors for a considerable sum o f  
money and proceeded to sell certain properties belong­
ing to the judgxnent-debtors as joint family property. 
The property was located in severaT distinct villages 
and it was advertised for sale in separate lots and 
ultimately sold. Certain of the judgment-debtors 
being share-holders in the defendants’ family asked 
that the sale should be set aside under Order X X I, 
rule 90, of the Civil Procedure Code on the ground 
that there were irregularities in the conduct of the 
sale and that they had suffered loss or damage on 
account of such irregularities. The learned Subordi­
nate Judge found as a fact, after considering the 
evidence, that there had been serious irregularities in 
the conduct of the sale inasmuch as the sale proclama­
tion had not been served on the spot and that the 
irregularity extended to ail the lots which were 
ultimately sold. But in considering the application 
to set aside the sale of each and every lot he proceeded 
to divide the lots into two classes. Notwithstanding 
that th e  irregularity extended to the whole o f  th e  
property sold, he pointed out that as to three of them, 
on his view of the evidence, no loss could be shewn to
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have been sustained in respect of those lots inasmuch 1932.
C h h a t e r -

as the sale price obtained was within measurable 
distance of the advertised value. buai

SiNaa
 ̂ In support of the learned Subordinate Judge's 

decision it has been argued that the Court was perfectly 
entitled; having regard to the proviso to Order X X I, 
rule 90, to divide the sale into separate plots and to Oodrtnei 
set aside the sale in respect of some only of the lots 
and I can v\̂ ell understand that as a broa.d proposition 
that may well be true but the circumstances under 
which that can be done are limited only to cases, in 
my opinion, in which both the irregularit;y and the 
injury to the objector can be satisfactorily allotted to 
one part only of the sale in vfhich case that part of 
the sale may properly be set aside. There may 
conceivably be other circumstances but in cases such 
as I have described the Court may well be justified in 
setting aside the sale. But here where the irregularity 
extends to the whole property and to all th,e lots it is 
not justifiable to retain the efficacy of the sale with 
respect to some of the plots only in which the sale 
price obtained cannot be shewn to be inadequate in 
view of the advertised sale value. On this point the 
judgment-debtors who liave objected are, in my 
opinion, justified in their objection to the order of the 
learned Subordinate Judge and a fresh sale proclama­
tion should be issued and the entire property put up 
for sale.

As to the appeal no. 81 of 1931 that objection was 
dismissed. It was an objection by one of the share­
holders in the defendants’ joint family property. The 
^objection was dismisvsed for reasons into which it is 
unnecessary to go. The objection of the share­
holders in appeal no. 85 o f  1931 having been efficacious 
and the sale having been, set aside it is not necessary 
to consider whether or not the objection in appeal 
no. 81 o f 1931 was justified and accoxdingiy I would;: 
allow , appeal : no . 85 ; of 1931 with/costs and as to'
-a|ypeal /o f: 1931/! would dismiss that; appeal :but ;:
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1932.

Chhater-
BIJAI

S in g h

V.
D aisodae

Das.

OoUBTNEY
T e e b e l l ,  

C. J.

1082.

Novcmher, 
8, 17.

without costs. Appeal no. 81 of 1931 was not press_ed 
and we are not in a position to say anything as to its 
merits.

K h a jA M o h a m a d  N o o r , J . — I  a g r e e .

Af'peal wo. 81 dismissed. 
A'pfeal no. 85 allowed.

APPELLATE CRIMINAL.
Before Courtney Terrell, GJ.

(On (liJi'ereiice of opinion between Scroope and Agarwala, JJ.) 

KING-EM PEBOR

V.

RAM CHANDBA SAHU.*

Penal Code, 1860 (Act X LV  of 1860), seaLion 21, clauses 
(i') and (9)— “  apprentice ”  peon serving process without 
rcmimeration, wheiker is a “  public servant ” — clause (9)— 
unpaid peon authorized by Munsif to serve process, iohefJier 
■is “  specially authorized ”  within the moaning of clause (4).

Section 21 of the Penal Code, 1860, provides :—
■‘ Ike words ‘ public servant ’ d e n o te  a person falling under any

of tlie description hereinafter following, namely............................................

B'onrtli.—Every officer of a Court of Justice whose duty it is,
as sucl'i oflicer, to investigate or report on any matter of law or fsict,
or to make, authenticate, or keep any document, or to take charge
or. dispose of any property or to execute any judicial -process, or to 
adnvini.ster any oath, or to interpret, or tn preserve order iu the Court:
and every person specially authorized by a. Court of Justice to perform
any of sucli duties...........................

Ninth................................... and every oliicer in the service or
pay of Government or remunerated Ijv fees or commission for the 
perfoimanoe of any public diity................................... ”

- ■ Held, - per Courtney Terrell, .C.J. and Agarwala, J. 
(Scroope, J. dissentiente)~-(i) When a person who has no

'I'Government Appeal no. 4 of 1932, from a judgment of M'r. S. N. 
Patnaik, Sub-Deuty Magistrate, 2nd Class, Bargarh, <1ated tlu! 23rd
of April, 193Q. . .


