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Before Kulwant Sahay and Mac/pherson, JJ. 1932.

RAJA PRAMATHA NATPI MALIA '

Mb. I. S. AtACEEY.-"
Bes Judicata—application for amendment of decree 

dismissed for default—subsequent application, hearing of, 
whether barred— Code of Civil Procedwre, 1908 [Act V of 
1908), Order IX , rule 4, principle underlying applicable.

Where an application for the amendment of a decree was 
dismissed for default, the petitioner having failed to file the 
process forms, and an application for review of that order was 
also dismissed, and a second application for amendment was 
subsequently made.

Held, that the previous application having been rejected 
without adjudication on merits, the dismissvnl of that apj)lica- 
tion did not operate as a bar, on the principle of res judicata, 
to the hearing of the subsequent application.

Langat Singh Y. Janld followed.

Application by defendant no. 3 for amendment 
of the decree.

The facts of the case are set out in the judgment 
of Kulwant Sahay, J.

F. 5 . for the petitioner.
Government Pleader, for the opposite party.

K ulwant Sahay, J:̂ —This is an application for 
amendment of a decree made by this Court. The 
application is on behalf of defendant no. 3. The 
decision of this Court, so far as this defendant is 
concerned, is that the appeal be dismissed as against 
him with costs. There was another defendant,
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iiairiely, derendant no. 14, wliose Advoca.te asked fo,i‘ 
costs 'also, and it was ordered that the appeal be 
dismissed as against the said defendant no. 14 and 
that he lie entitled to his costs in this Court— hea.iing 
fee ten gold niohurs.

The decree vv̂ as prepared in this Court awarding 
costs jointly to the defendants nos. 3 and, 14 and it 
a-wii.rcied ten gold mohiirs a,s hearing fee to both of 
them. I'he petitionei' contends that under the terms 
of the judgment he wa,s entitled to sepa,rate costs and 
to the full hearing fee according to the ordinar;v scale 
and that tlie ten gold niohurs as hea;ring fee w;i,s the 
fee iillowed to defendant no. 14 separat^ely. In my 
opinion the contention is sound and the decree must, 
therefore, be amended by awarding separa,te costs to 
the defendant no. 3 and defendant no. 14. The 
defendant no. 3 is entitled to his costs and to the full 
hearing fee according to the ordinary scale and the 
defendant no. 14 is entitled to his costs and ten gold 
niohurs as his hearing fee, according to the terms of 
the judgment. A  point has been taken on behalf of 
the learned Gove.r*nment Pleader to the effect that', the 
present application is not maintainable because a 
previous a]>plication to the same effect had been, 
rejected by this Court. It appears tliat upon the 
previous application a notice was ordered to issue, but 
the petitioner failed to file the process forms although 
he had deposited the talbana and copies, and, there
fore, the previous application was dismissed for 
default. He made an application for review of that 
order and that application was also dismissed. It is 
contended that the rejection of the previous applica
tion operates as a bar, on the principle of res judicata, 
to the hearing of the present application.' I d my 
opinion, the objection cannot be entertained. The 
previous application was not heard and decided on 
merits. Notice was ordered to issue; but notices were 
not issued on. account of default on the part of the 
petitioner. The case of the petitioner may not be 
worse than the case of a plaintiff whose suit has been



dismissed for non-service of summonses upon the 
defendants. Under Order IX , rule 4, such a plaiiitift' 
has the right to institute a fresh suit subject, of course, Pbamatha 
to the law of limitation. Similarly the dismissal of 
the previous application in the present case cannot '
operate as an estoppel and does not debar Mm from Mu, i, s. 
making the present application inasmuch as the 
previous application had been rejected without 
adjudication on merits. The point was considered by Sahat, j. 
the Calcutta High Court in Lang at Singh v. Janki 
Kua/ri )̂ and the cases cited there support the view 
which I am inclined to take on the point.

This application is, therefore, allowed as indicated 
above. There will be no order for costs in this 
application.

M a c p h e r s o n , J . — I  a g re e .

A fflication allowed.
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DAMODAE DAS.*
Code of Civil Procedure, 1908 (Act V of 1908), Order X XI, 

rule 90—sale held in lots— irregularity extending to all the 
lots— inadequacy of price in respect of some only of the lots— 
sale, whether should he set aside in respect of all the lots.

lu  a proceeding under Order X X I, rule 90, Code of Civil 
Procedure, 1908, where both the irregularity and the iniury 
to the objector cau be satisfactorily allotted to one part only 
of the sale, the court may be justified in setting aside the sale 
of that part only, but in cases where the irregularity extends

* Miscellaneous. Appeals nos. 81 and S3 of; X931, fcom an order :oi 
Bfebu Debi jPrasad> Subordinate Judge of Shaliabad, dated the 21st 

."March,
. ,  ■ (i)i : I., L. :B.: m 'pai.''265. /


