
The concltision at which I have arrived is, there- 
fore, that the appeal must he allowed, the decision of 
the Subordinate Judge set aside and the suits decreed B ageshwari

with costs. Chaean
S in g h

J a m e s , J.— I agree. ^
°  B in d e s e -

Appeal allowed. n ™ .
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Before Courtney Terrell, G.J. and Khaja Mohamad Noor, J. J. 

GHOUTHMAL BHAGIRATH
V. 1932.

JOKHIEAM SURAJMAL.^ November,
5Provincial Insolvency Act, 1920 (Act V of 1920), section 

‘61, significancG of— ' ‘as the court may, hy order in writing, 
dcclare ” , meaning of—words, lohether govern the vesting of 
the property in ihe debtor only— vesting order, whether must 
be passed simtdtaneously with the order of annulment.

Seotion 37 of the Provincial Insolvency Act, 1920, lays 
down : —

“ (I) Where an adjudication is annulled, all sales and dispositions 
of property and payments duly made, and all aets theretofore done, 
by the court or receiver shall be valid; hut, subject as aforesaid, the 
property of the debtor who was adjudged insolvent shall vest in such 
person as the court may appoint, or, in default of any such appoint
ment, shall revert to the debtor to the extent oi hia right or interest 
therein on such conditions (if any) as the court may, by order in writing, 
declare..................................... ”

Held, (i) that the words “  as the Court may, by order 
in writing, declare ”  govern the vesting of the property in 
the debtor only and they mean that the vesting of the 
property in him, in the absence of any other person being 
appointed by the Court, shall be subject to any condition 
which the Com’t may declare and that in the absence of any 
declaration of condition it will vest in the debtor uncondition- 
ally;

Hi) that, therefore, in the absence of appointment. of 
any person by the Court, the property of the debtor would, 
on the annulment of the insolvency , revert to him ;

* Miscellaneous Appeals nos. 210 and, 217 o£ 1930, irom the orders 
of H. E. Meredith, Esq., i.G.s., District Judge of Manbhum-Sambalpur. 
dated the Wth August,1930, and 15th August, 1930, respeciiively,.

2 . 13 I. L. E.



.1932. -BaMey -v. ' JWtwonit) ,Fk'wer v. Lyme.. Hegis Gorjmroiioni^)
Cnoax^ aiul Maung ''Hma v. U ^̂ P.Q:,Seik(S), fQllowed.
Lilvgiiuth g,j.̂  order directing the debtor’ s property to vest
JoKernAM someone need not, however, be passed simultaneously
SuiiAJMAi-, wilh the order of annulment.

' V mugofalqcjianar v. it. Ghinulal So wear (4), distin
guished.

Jeihaji Perciji Fitm y . Krishnayyai^i) and Roop Narain v. 
King King,d,Co.i^), referred to.

Where, therefore, the Court annulled the adjndicatioii
on the 14th June, 1928, and a subsequent order, dated
1st August, 1928, directed the debtor’s property to vest in the 
receiver appointed by- the Court, JieZf?, that after the order of 
annulment i the Court did not cease to have jurisdiction in 
the matter . t f e a t  .his vesting order was valid and operative.

Appeals ;by ■ • tlie' ‘ creditors.
Tbe J.aets-:of fclie ,q .material to this report 

are set :QEt ,:.ia .tlie ludgment of Khaia Mohamad 
Noor, J. '

P. "R\ 'Das "(with Mm S. M. MulUch and S. C. 
Mazumdaf), 'for t|ie appellants.

Sir:Bultm,‘M:kWd m.d. N. N. Ray, for the 
respondeats.

K h a ja  M o h a m a d  N o o r ,  J .— These two appeals 
arise out : of the same insolvency proceedings.. The 
appe,llaBt :in -appeal -no. 210, Chouthmal Bhagirath, 
applied t>n the-24th February, 1926, that one Gnrdut 
Singh- be adj’udged -an insolvent. That application 
was refiised'o»' the''20th February, 1927. On appeal 
this Court made-an order of adjudication on the 8th 
November, 1927'. After the presentation of the 
application before the District Judge, an ad interim.

(2) (1921) 1. K,. B. 488.
(8) (1925) A. I.-E , (Raag.) 801.

A a .  B.
(5) .11929).. I  L. R... 6i :Ma.d.,. m .

I?i4- Css,: m  ' ■
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receiver was appointed on 13th. March, 1926, aiicl 
similar order for an ad interim receiver was passed 
by this Court when an appeal was preferred against B b a g i s a t h  

the order refusing adjudication and an ad interim, 
receiver Avas appointed on 25th. May, 1927, In the 
meantiin.e, i.e. between the date of the refusal of the 
application by the District Judge and that of adjndi- 
cation by this'Court, two creditors of the insolvent, 
Khenikaran Das Jokhi Ram and Gouridnt Ganesh 
I.al (creditors nos. 2 and 3), who held tw-o decrees 
against him, proceeded with their execution in the 
Court of the Deputy Commissioner-Subordinate 
Judge of Singhbiium and brought to sale an unliqui
dated debt which has since then been found to be 
Rs. 6,095/15/- payable to the insolvent by the 
Bengal Nagpur Railway Company. That debt ¥/as 
purchased by Jokhi Earn Suraj Mai, the principal 
respondent in the two appeals. The order of adjudi
cation ŵ as annulled on 14th June, 1928, on account 
of the insolvent not applying for his discharge within 
the time fixed by the Court and later on 1st August,
1928, an order'presumably under section 37 of the 
Insolvency Act was passed, directing the properties 
realized to vest in the receiver on behalf of the 
creditors. After this a question arose whether the 
auction-purchaser o f the debt due from the Bengal 
Nagpur Railw^ay could take advantage of the sale as 
it was alleged that he was the benamidar of the two 
decree-holders who were debarred from getting any 
benefit o f the execution by virtue of section 51 of the 
Insolvency Act. The learned District Judge by his 
order, dated the 17th January, 1929, decided against 
the respondents Jokhi Ram Suraj Mai, holding that 
they were really the benamidars of the two creditors 
above-mentioned, and therefore the debt due from 
the Bengal Nagpur Railway was still an asset of the 
insolvent and was liable to be distributed amongst 
:all the creditors.

The auetion-purchasers Jokhi. Ram .Suraj l̂Tai 
preferred an appeal to tMs Court which was heard
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1$32. by Wort and Adami, JJ. wlio, without deciding the 
question of the benanii nature of the purchase, on the 
ground of law held that the sale to the then appellant 
(now respondent no. 1) was perfectly valid and that 
he was entitled to Rs. 6,095/- realised from the 
Bengal Nagpur Railway. The effective part of the 
order so far as it concerns us in the present appeal 
runs thus :

“ It is therefore directed that the Ra. 6,095-15-0 be paid over to 
the appellants (Jokhi Ram Suraj M a i)."

During the pendency of that appeal in the High 
Court Chouthmal Bhagirath, one o f the creditors, 
who is appellant in appeal no. 210, withdrew 
Rs. 2,312/8/9 out of Rs. 6,095/15/-, after giving 
security and an undertaking to refund the amount 
if the order of the District Judge, dated the 7th 
January, should be reversed on appeal. After 
disposal of the appeal he was called upon to pay up 
this amount in Court. He objected on the ground 
that the auction-purchasers Jokhi Ram Suraj Mai 
were the benamidars of creditors nos. 2 and 3 afore
said and as such these two creditors were liable to 
refund Rs. 5,750/- the sale proceeds of the debt 
which they have taken away in satisfaction of their 
decrees against the provisions of section 51 of the 
Provincial Insolvency Act. This contention was 
overruled.

It is against this order that Chouthmal 
Bhagirath has come up in appeal and it is the subject- 
matter of appeal no. 210 of 1930. The questions 
whether creditors nos. 2 and 3 are liable to refund the 
sale proceeds, or, whether Jokhiram Suraj Mai is 
their benamidar, are irrelevant at present. The 
appellant having taken away the money on the express 
undertaking that he would refund it if the order of 
the District Judge was set aside can raise no objection 
against the refund. In fact we are informed that 
the money has already been deposited in Court. So 
far as this appeal is concerned, in my opinion, it
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should be dismissed with costs. Hearing fee t w o __
gold molmrs. The order directing Jokhiram Suraj chodthmal 
Mai to furnish security before withdrawing the money B hagirath 

deposited will be discharged.
Appeal no. 217 is on behalf of Tejmal Marwari 

who was one of the creditors (creditor no. 4) and who 
had proved his debt. He was a party to the proceed
ing when the order of the 17th January, 1929, to 
which I have already referred, was passed. Unfor
tunately he v/as not impleaded in the appeal which 
was preferred to this Court against that order.
After the appeal was allowed, he appeared and filed 
an application before this Court for modifying or 
vacating that order. This was rejected on the 8th 
May, 1930, in Miscellaneous Judicial Case no, 69 of 
1930, The order ran thus :

“ This application is misconceived. It is open to the petitioner 
ttj approach tlie Reeei'ver for distribution of the asBets feom the sale 
of the deb t."

Since then he applied before the learned District
Judge to take steps for the realisation of the Rs. 5,750, 
the sale proceeds of the debt which had been taken 
away by the creditors nos. 1 and 2. This has been 
rej eked on the ground that no proceeding was 
'pending and that the receiver had become functus 
officio. It has been contended before us that as after 
the annulment of the order of adjudication on the 
14th June, 1928, there was an order on the 1st 
August, 1928, vesting the properties realized in the 
receiver for the benefit of the creditors, the proceed
ings continue, and the receiver could realize the 
assets of the insolvent. Sir Sultan Ahmad, who 
appears on behalf o f the respondents, has, however, 
contended that the order of the 1st August, 1928, 
was ultra vires. His argument is this: The effect
-of the order o f the 14th June m s  that whatever 
assets of the creditor remained xmdisbursed reverted 
ipso facto to the debtor. Any subsequent vesting 
order in favour of the receiver could not divest the 
properties which had already become vested in hijn.
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1983. He contends tliat the order of vesting the properties 
in the receiver ought to h,ave been siniiiltaneoiis with 
the order of annuhiient. The appellant, however, 
points out that there is nothing in section 37 of the 
Insolvency Act (which is referred to in section 43 of 
the Act under ¥/hich the order of annulment was 
passed) to make it imperative upon the Court to give 
the directioii contemplated in that section simulta
neously with the order of annulment. It is argued 
on his behalf that in spite of the animlment the 
properties cannot be vested in the debtor unless there 
is an order of the Court to that efiect.

Section 37 of the Provincial Insolvency Act 
runs thus :

“ Where an adjudication is annulled, all sales and dispositions of 
property and paymeuts duly made, and all acts heretofore done, by the 
court or receiver, shall be valid; but, subject as aforesaid, the property 
of the debtor who was adjudged insolvent shall vest in such person 
as tbs courfc may appoint, or, in default of any such appointment, 
shall revert to the debtor to the extent of his right or interest therein 
on such conditions (if any) as the court may, by order in ¥̂riting, 
declare.”

The appellant contends that the last few words
as the Court may, by order in writing, declare 

govern both the previous clauses, namely, the vesting 
in such person as the Court may appoint and also the 
vesting in the debtor. I cannot acce 3t that the 
property does not vest in either unless the condition 
is declared. In my opinion, those words govern the 
vesting of the property in the debtor only, and it 
means that the vesting of the property in him., in the 
absence of any other person being appointed by the 
Court, shall be subject to any condition which the 
Court may declare. : Declaring a condition is not 
necessary (if any). In the absence of any declaration 
of condition it will vest in the debtor unconditionally. 
This is the view which seems to have been taken of 
section 81 of the old Bankruptcy Act of 1869 and 
section; 29 of thq present Bankruptcy Act of 1914, 
and_for the present purpose section 37 of our Act is 
similar to the two above-mentioned sections of the 
two Bankruptcy Acts. It was held under the
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Engiish Acts that in tlie absenee-'of-.appointment of 
any person tlie properties - of the debtor will, on the 
annulment of the bankruptcy, revert to h im : see Bailey 
V . Johnso7i(^) smd Flower r : Lyme Regis Corpora- 
tioni^). A  similar view has been taken- under, our Act 
m Maung Hme y. U Po Seik(̂ ')> This - does not, 
however, end the matter. In this, p-articular ease an 
order vesting’ the property in the .recelTer was passed 
on the 1st of August, 1928, about'sit.-Weeks,’after the 
order of annulment. The question is— is this order 
valid and operative? I f  so, the■ insolvency proceed- 
ins; has not come to an end,: though',: the protection 
afforded to the debtor has been taken,away from him. 
Sir Sultan Ahmad has contended, as I have said, 
that the order contemplated in the- last, clai’ se of 
section 37 must be passed simulttoeously with the 
order of annulment, and, if it ,is::not'done, the Co'^rt 
is deprived of its powers and, no'subseq.uent vesting 
order can be of any avail. I cannot-accept it, and 
see no reason why the order cannot h€^;-passM,later:on. 
To hold otherwise will lead to .serious: injustice: as it 
would have done in this case, and. tMt the:le<?islati^re 
could never have contemplated. It: is to be noted 
that in the case before its the order o f adi it dicat ion 
was made on appeal by this Court .at. the'instance of 
one of the creditors" (appellant; in MiscellaneouB 
Appeal no. 210 of 1930), and the anaulaient' was ra.ade
on account of the default of the insolvent behind the
back o f the creditors,, who were vitally interested in 
the administration of the insolvent’ s estate. The 
order of annulment, on failure to apply fof;: discharge, 
is intended to punish the insolvent by withdrawing 
from him the protection which h«v gets: by. the order 
of adjudication and if, while parsing the-order of 
annulment the Court, by some oversight or other, fails 
to pass orders for the protection o f the creditors, there 
is . no reason why the. Court . cpinot odo 'so when the 
mistake is pointed out to it. There is.nothing in the.

' (2) (1921) 1 K. B. 488.
<3) (1925) A. Iv E. (Rafig^ -801;

CHOCTIl-MAit
Bhagiuatu

IK
JOKH.IRAM
SuilAJJUu.

Kn.lJA 
MoHA.MAn 
N o o e , J .

1982,
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1932. Insolvency Act to prevent it. It is not correct to say 
that after the order of annulment the insolvency 
proceeding' comes to an end ipso facto. This very 
section 37 provides that all the previous acts of sale 
or disposition of property, etc., will hold good. 
Cases may arise in which the direction a,nd orders of 
the Court may be necessary for the purpose of doing 
acts to complete the titles of the transferee, etc. or 
for protecting their interest and there is no reason 
to hold that the Court after the order of annulment 
ceases to have jurisdiction in the insolvent’ s esta,te. 
The cases which I have referred to above and on which 
reliance has been placed on behalf of the respondents 
are of no help to us. In none of these cases was any 
order vesting the property in any other person passed 
by the Bankruptcy Court, even on a subsequent date, 
and therefore the legal consequences followed and the 
property was held to be vested in the insolvent. None 
of these cases can be an authority for the proposition 
that the order contemplated in the last clause of 
section 37 cannot be passed some time after the order 
of annulment. Reliance has, however, been placed 
upon the cas'e o f Vemigopalachariar v. K. Chinmilal 
Sotocari^) where it was held that the order of annul
ment cannot be reviewed. In this case the order of 
the 1st of August is not a review of the order of 
annulment, but is supplementary to it. Section 5(1) 
of the Provincial Insolvency Act says that subject to 
the provisions of the Act the Court in regard to 
proceedings under it shall have the same powers and 
shall follow the same procedure as it has and follows 
in the exercise of original civil jurisdiction. 
Section 141 of the Civil Procedure Code provides that 
provision of the Code in regard, to suits shall be 
followed as far as it can be made applicable in all 
proceedings in any Court of civil jurisdiction. 
Section 151 of the Code reserves to the Court its 
inherent powers to make necessary orders for the 
ends of jusliceT^o prevenl abiise of the process of the

(1) (1926) A. iT iT S fK i ) m  —
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Court. The order of annulment without making _  
provision for the protection of the creditors was chouthmai. 
obviously an order which would have defeated the B h a g ie a t h  

ends of justice and led to an abuse of the process of 
the Court, and the Court was, in my opinion, 
perfectly entitled to exercise its inherent powers by 
making supplementary order on the 1st of August.
In this case, however, there is much stronger reason 
to hold that the order of the 1st August, 1928, stands 
and the insolvency proceeding is not at an end. All 
the parties acquiesced in the order of that date  ̂ and 
no step was taken by any person to have it set aside, 
and it was in pursuance of that order that the Court 
by the order, dated the I7th January, 1929, withheld 
the pajTuent to the respondent of the dues of the 
insolvent from he Bengal Nagpur Kailway. No 
doubt, the respondent appealed to this Court against 
that order and oollaterally challenged the validity of 
the order of 1st of August, but the debtor or other 
creditors who Yvere affected by that order did not 
appeal against it. I may refer to two cases in which 
the order of vesting the property in the receiver was 
passed by the High Court in revision though the 
Insolvency Court at the time of the passing of the 
order of annulment omitted to do so. They are 
Jethaji Feraji Firm v, Krishriayya\^) Roop 
Namin v. King King & Co.(^).

No doubt, different considerations may arise if 
subsequent to the order of annulment and before the 
order vesting the property in some other person than 
the insolvent, the latter has made transfers of pro
perties to a bona fide purchaser. Such a purchaser 
perhaps may not be affected. But the insolvent and 
all those persons who were party to the insolvency 
proceeding are bound by the order.

Therefore, in my opinion, in spite o f the 
annulment of adjudication the insolvency proceeding 
continues and it is still open to the receiver to proceed

~(l)’~^29) I. L. R. 52 Mad. 648.
(2) (192G) 94 Ind. Gas. 234. ,
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1982: to realise the assets vested in him. I y / obI cI, therefore,
CuoormAi aside the order of the learned District Judge and 
Beagirate direct him . to }3roceed with the application of the 

a;ppellaiit and dispose of it according to law. It will 
be open to him to take steps to realise the assets of 
Giirdat Singh vested in the receiver wherever they 
may be foiind and may be lawfully realisable and to 
tal'iB such legal steps for their realisation as the 
parties may ask him to take. Tlie appeal no. 21.7 of 
1930 is allowed with costs. Hearing fee two gold 
niohurs,

C o u R m E i' T e r r e l l ,  C.J.— I  a g re e .
Appeal no. 910 dismissed. 

A f f e a l  no. 217 allowed.

V.
JoKHlEAfil
StinAJMAIj.

K h a j a  
M c ih a m a i) 
Noor, J.

Before Courtney Terrell, C J . and Khaja Mohamad Nooi\ ,/, 

JNANENDRA PEASAI) BOSE

1932.

November,
10.

GOPAI; PBASAD SEN.^*
Contempt of Courts Act, 1926 {A ct X U  of IDiie), section 

2, subsection (3), scope and, mecmiyig of'—liigh Court, 
cognisance hy, hatred only when contempt of court is punish- 
ahle as suoh under Penal Code, 1860 (.4ct X.LV of 'J.StKJ)— 
section 228 o‘f  the Code, whether is the only section dealing 
with contempts of coiirt.

Tlie Contempt of Courts Act, 19'26, enables the Pligh 
Court to punisli contempt of the inferior courts notwithstand
ing that such contempt as is complained of is not a,n offencc' 
(as contempt) against any of the sections of tl:ie Penal Code; 
only those contempts which are punishable by the Code as 
contempts of court are excluded from the jurisdiction of the 
High Court by the Act.

KauUshia v. King-EmperofO), followed.

Sections 175 to 179 of the Penal Code define as offences 
various acts and those acts are offences not against the court

* Ci-vil ReYision no.. 554 of 1932, against an order of Babu A. N. 
Singh, Subordinate Judge of Cutiaek, dated the 26tli August 1932.

(1) (1932) I. L. B. 12 Pat. 1.


