
6 only they will sell them for the balance of the decretal
a,mount due after giving cerdit for the sum of
Rs. 15,500 paid to them by defendant no. 4. I f, how- Mebdatun-
ever, they return the money to the appellant within
the time prescribed, the decretal amount will increase
to that extent. Having regard to the circumstances Sewak
of the case there will be no order as to costs.

A dam j, J .— I agree. Pazt̂ am, j.
A ffea l allowed.
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CRIMINAL REFERENCE. 
Before Macpherson and James, JJ. 

N ANDKESH W ARPBASAD SAHI
1932.

V.
August, 30.

SITA SAEAN SAHI.®
Code of Criminal Procedure, 1898 (Act V of 1898), sections 

145 and 146— dispute concerning land, one party claiming 
joint possession while the other claiming exclusive possession 
—sections, whether applicahle.

A dispiite between two parties one of whom claims joint 
possession while the other claims exclusiye possession over 
the disputed land and contests the opposite party's right, is 
within the contemplation of section 145 (and, therefore, of 
section 146), Code of Criminal Procedure, 1898.

; Sham Lai Mahto v. Rajendra Lai(3), not followed.
Tarujan Bihi v. Asamuddi Beparii.' )̂ and Krista AlJiadini 

Dasi V. B,adha Sycim Panday(8)̂  distinguished.

The only condition for a proceeding under section 145, 
terminating in a finding under sub-section (4) and an order 
under sub-section (6) or an order under section 146, is that

^  Crimmal Eeferenee no. 42 of 1982, made by J. G, S'hearer, ■
Esq., I .e . s . ,  Sessions Judge, M u za ffa rp u r , in h is  le tte r  n o . 1014, 
d a ted  th e  3 0 th  June/2nd July, 1932.

fl) (1920) 1 Pat. L. T. 504.
(2) (1900) 4 Cal. W - W. 426.
(3) (1902) 7 Gal. W. N. H8.



1932. aiagif5trat,e should be satisfied on inform ation before Him
Nand- '  ̂ dispute likety to cause a breach o f the peace exists

KBSHWAR concerning a,ny land or water or the boundaries thereof , 'within
P’EASAD the local limits o f  his jurisdiction. Thereupon he is to call

Sahi for written statements from, the parties concerned in the dis-
SiTA respective claims as respects the fact of actual

Baiun possession of the subject o f dispute ” , and he is to determine
Sahi. whether any and, if so, w hich  of the parties was at the date

of the order initiating proceedings in such possession o f the
said subject. Because one set of persons claim exclusive
possession over the m ajor portion of the land while another 
set of persons cloim  to be in joint possession along w ith them
of the entire land, the dispute may be difficnh, to decide, but
it is in principle no less a question of disputed actual possession
than if each party claimed exclusive possession o f the entire 
area.

The facts of the case m,aterial to this report n.re 
stated in the judgment o f the Court.

M a o p h e r s o n  a n b  J a m e s , JJ.— This is a. reference 
by the learned Bessionp, Jiid^e of Miazaffarpn.r in 
respect of an order under section 146 of the Code of 
Ciim.ina.l Procedure.

The dispute was between parties, one of which, 
claimed excl'(?.sive possession over the ra.ajor portion of 
the land in, controversy and the other of wliich. claimed 
to be entitled to joint possession along with, the first 
party of the entire land.

The learned Sessions Tn.d^e has recommended' 
that the order pa.ssed by the Magistrate under section 
146 to this Court he set aside, relying upon the 
decision in S/mm Lai Mahto v. Rajendra Lalp-\) which 
is substantially in pari materia.

The matter first came before a single judg;e who 
referred it to a Division Bench so that the decision 
relied upon might be considered. Tt was the decision 
of a single judge and appears to be based upon a
~ i ) " a 9 2 0 )  T ^ t r i r ^ .....
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similar decision of another single judge wlio perhaps 1932.
ffilled to appreciate that the decisions on which he 
relied, are not really to the purpose. The two deci- keshwa-r,
sions in question are based iipon two cases decided b.y Psasad
the Calcutta High Court: Taruja% Bibi v. A samuddi 
Be'parii^) and Krista Alhadini Dasi y . Radha By am 
Pandayi^). In Tanijcm Bihi y . A samuddi Beparii}) Saran
the magistrate had found that both parties were 
entitled to joint possession of the land in dispute; but 
he directed that one of them should hold actual and
possession until evicted by due course of law. The jj. 
court pointed out that the order that only one of the 
parties should be maintained in possession was not 
based on any finding that he and he alone had actual 
possession when cognizance of the matter in dispute 
was taken under section 145. In his explanation to 
the Court the magistrate said that both parties were 
in joint possession, so that it was manifest that the 
order evicting one of them under section 145 in the 
absence of a & ding that his joint possession had been 
obtained by the recent use of force, could not be 
maintained.

Ill Krista A lhadini Da si v. Radha Syam Fanday(^) 
the first party had purchased the property at a sale 
in execution and had obtained delivery of possession.
The second party claimed that their share in the 
property was unaffected by the sale; and the magis­
trate attached the property under section 146 o f the 
Code of Criminal Procedure. In his judgment he 
said that the second party's claim from the beginning 
was restricted to an undivided in the land. It 
was pointed out by Stevens and Mitter, JJ. that the 
written statement of the second party asserted a claim 
not to an undivided share but to undivided possession; 
and the learned Judges remarked that if  their claim 
was merely to an undivided s to e  the order of the

fi) (1900) 4 Gal. W . N. m
(2) (1902) 7 Cal. W . N. 118. /
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1932. Deputy Ma,gistrate was bad in view of the decision 
tlie case of Tarujan BiU y . Asamtiddi Beparii^), 

EESEWAE in wliicli it was held that “  section 145 of thê  Code 
PRAi3A.D of Criminal Procedure contemplates a dispute 

between two parties each of which a,sserts the right 
SiTA to liold actual possession of the propert}^ as against 

Saran the other and not a dispute between parties claiming 
to hold joint possession and neither contesting such 

Macphersonright ' The learned Judges did not say that 
and section 145 did not contemplate a dispute Between 

James, jj. parties one of whom claimed joint possession, 
while the other claiined exclusive possession and 
contested the opposite party’s right; but they distin­
guished between claim to an undivided share and 
a claim to undivided possession, and treated the 
magistrate’ s order as bad because he dealt with the 
claims to shares rather than with the claims to 
possession. They went on, however, to point out 
that even if  there had been a claim on each side to 
exclusive possession, the order of the magistrate 
would have been wrong, because the first party had 
been put in possession of the property by the civil 
court; and it would be the duty of the criminal court 
to uphold the status of the first party as established 
by the civil court. I f  any person had been wrong­
fully dispossessed as the result of the execution 
proceedings, he would have an opportunity of making 
an application in the proper form to have the matter 
dealt with by the civil court. On the views expressed 
by the learned Judges, it would appear that the 
oroper order for the learned magistrate would have 
)een in that case to declare the first party entitled to 
possession; but they contended themselves with setting 
aside the order attaching the land under section 146 
of the Code of Criminal Procedure. It does not 
appear that this decision affords any justification for 
the view that although the possession of a party who 
has been placed in possession by the civil court must

(1) (1900) 4 Cd. W., N. 426,
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be protected ag-ainst an opposite party claiming 
exclusive possession, the criminal courts, are to be 
powerless to make any order under section 145 i f  the keshwar 
opposite party should merely allow the claim of the 
first party to possession of an undivided share. Nor /
does it afford justification for the view that the Sita
provisions of section 145 do not apply to a case in 
which one party claims exclusive possession, and a  ̂
breach of the peace is likely to ensue, from that party’s Macmgeson 
attempting to exclude another party who has hitherto j j  
enjoyed joint possession, or to resist the attempt of 
the other party to disturb his possession by enforcing 
a claim to joint possession with himself.

All that was actually decided in Krista A lliadini 
Dasi V . RadJia Syam Fandayi}) was that the provi­
sions of section 145 ought not to be applied to defeat
the effect of delivery of possession by the Civil Court.
For the rest, the learned Judges merely observed that 
where each of the parties admitted the right of the 
other to an undivided share, both being in joint 
possession, the provisions o f section 145 would not 
apply; ■ and the Magistrate ought not to attach the 
property because he could not determine the respective 
shares; (nor to determine the shares, because this is 
rather a question of title than of possession, in the 
sense of the term as used in the Code of Criminal 
Procedure). But when one party claims definite 
possession of certain land with definite exclusion of 
the other, the case is altogether different. The 
dispute is here regarding possession, in the strictest 
sense of the term.

In our opinion this reference must be discharged.
We are unable to accept as correct the view of the law 
which found favour in the decisions of this Court 
which have been referred to. The only condition for

(1) (1902) 7 Cal. W. N. 118.
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.1982. a, proceeding under section 145, terminating in a
■ finding luider sub-section and an order under sub-
KESHWMi section (6‘) or an order under section 146. is that the 
pR/isAD magistrate should be satisfied on inform.ation before 

liini that a dispute likely to cause a breach of the 
SiTA peace exists concerning any land or water or the 
Saban bounclaries thereof, within the local limits of his 

jurisdiction. Thereupon he is to call for written 
M ac? h br so n  statements from the parties concerned in the dispute 

' of their respective claims as respects the fact of 
James, jj. possession of the subject of dispute ’ and he is

to determine whether any and which of the parties 
was at the date of the order initiating proceedings in 
such possession of the said subject. The jurisdiction 
of the Magistrate to initiate proceedings under section 
145 is subject only to the limitations provided in the 
section itself. It is altogether wrong to graft limita­
tions upon the enactment which the legislature has not 
placed there. In the present instance and in instan­
ces of a like kind there exists a dispute likely to cause 
a breach of the peace concerning the actual possession 
of land. Because one set of persons claim exclusive 
possession over the major portion of it while the other 
set of persons claim to be in joint possession along 
with them of the entire land, the dispute may be 
difficult to decide (though it need not be if the 
Magistrate remembers what he has to decide and does 
not wander away into complicated or but dimly 
relevant questions of civil right), but it is in principle 
no less a question of disputed actual possession than 
if each party claimed exclusive possession of the entire 
area. In oar judgment there is nothing in section 145 
or elsewhere in the Code of Criminal Procedure which 
renders it inapplicable to the case referred and 
similar cases.

We, therefore, discharge the reference.

Reference discharged.
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