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APPELLATE CIVIL.

Before Courtney Terrell, C J . and Fazl Ali, J. 1932.

BEN G A L AND NOKTH W E STE R N  R A ILW A Y
COMPANY Septemler,

, , „7, ,.
V.

M AH AEAJADH IEAJ K AM ESH W AE SINGH BAHA-
DUK.*

Railways Act, 1890 {Act IX of 1890), sections 77, 80 and 
140—notice of claim, whether may he served on any person 
authorized by the railway administration to receive such 
notice—-seGtion 140— “ may he served ” , meaning of—suit for 
compensation for non-delivery— Limitation Act, 1908 (Act IX  
of 1908), article 30 or 31 applicable— terminus a quo-contract 
w ith  one railway company— goods carried on another raihnay— 
suit against latter company, whether is suit founded in 
tort or statutory liability— contract silent as to date of delivery 
— time, how should he determined— single contract—part of 
goods not delivered—cause of action, when arises.

Section 140 of the Railways Act, 1890, provides; —
' ‘ Any notice or other document required or a-uthorized by this

Act to be served on a railway administration may be served............ ....
............in  tbe case of a railway administered by a railway company
QQ tba Agent in India of the railway company ” .

: Held, that the words “  may be served ”  do not mean 
“  must be, served the section merely provides a safe and 
unanswerable method for serving a claim upon the railway 
0,dministration and enacts in effect that service upon the 
Agent is service upon.the company.

Therefore, a notice contemplated by section 77 of the Act 
need not necessarily be served on the Agent but may be 
served on any person who is in fact authorized by the railway 
administration to receive notice of the claim.

A. Mahadeva Ayyar v. The South Indian Railway Oo.(l),
'followed.

*  Appeal from priginar decree no. 69 o f 1929, from a decisiorsi 
of Babu Suresh CBandra ‘Sot, Subordinate Judge of Darbhanga, dated 
the 22nd Januaryv 1929.
; x (1921), I,: ;



1932. Martin and Go. v. Faldr Ghand Sahu(^) and Nadiar
Chandra ShaJia v. Wodd{^ )̂, dissented from.

AND. Indian Railwwij Co. v. Bliim/raj Srilal( '̂) and East
Wes^bn Railway Co., Ltd. v. Sotva Lai Sawan Lal(^),
R a i lw a y  distinguished.
G om panv compauy by its course o:l: business iiolds up any

M a h a r a ja -  particular official as competent to deal witii claims, service of
DHiRAj notice of a, claimi upon such an ofl'kiial must be taken <as

iigainst the company to be service upon the comptiny.
B a h a d u k . i i j j iQ .y  I 'e i 'e r r e d  to in Artic-le 80 of tl:û

Limitation Act, 1908, is t,he loss oi' i;n;ju:ry to the |::;'oods and 
not, the loss or injury to the consignee. Where the defendant 
wishes, to take advantage of Article 30 tlie onus is upon him 
to prove when- the loss or injury to the goods actually occurred 
and that more than one year has elapsed from that date.

Where, however, the claim is for compensation for 
non-delivery of the goods. Article 31 applies and the period of 
limitation is to be counted from the time when the goods 
ought to have'been delivered.

A suit under section 80 of the Railways Act for compensa­
tion for non-delivery may be brought either against the 
company with whom the contract for carriage was directly 
made or, against the railway administration on whose railway 
the loss' occurred. If the latter course is taken it does not
follow tha,t the suit is one founded in tort. The suit is 
founded on statutory liability which is attached to the contract 
though: that contract be made with a railway other than the 
defendant in-the suit.

If no particular date for delivery is specified in the 
contract it must be determined' as a matter of what is 
reasonable having regard to the circamstanees of the contract, 
and this criterion must be applied as much in fswour of the 
plaintiff as in favour of the defendant.

Where tile contract is a single contract in respect of a 
single consignment, the cause of action for a claim for com­
pensation arises, not merely on non-delivery of a part of the 
goods consigned, but when the entire contract purports to 
have been fulfilled.

-- fl) (1910)’l4'^Gar’̂ w7H^^ ™
(2) (1907) I. L. R. 35 Cal. 194.
(3) (1926) I. L. R. 5 Pat. 488.
(4) (1928) 10 Pat. L. T. 24.
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Appeal by the defendant.

B e n g a i.
The facts of the case material to this report are n̂d

stated ill tlie judgment of Courtney Terrell, C. J.
S. N. Bose, for the appellant. Eaii.wat
S. M. Gupta and K. P. U ĵadhyci, for the respon-

dent, MAHAE.vji.-
DHIEAJ

C o u r t n e y  T e r , r e l l ,  C .J.— This suit was 
originally begun by the plaintiff on the 4th October,
1923, against the Agent of the Bengal and North 
Western Railway and also the Agent of the East 
Indian Railway for compensa,tion for the loss by the 
plaintiff as the consignee of goods of which short 
delivery had been made. The ease was heard by the 
Snbordin.ate Judge and the plaintiff applied to 
amend his plaint by substituting the respective 
railwfiy companies as defendants in place of their 
Agents, The Judge b.eard the evidence produced by 
the plaintiff and the defendants but without deciding 
on the merits dismissed the suit as against both Agents 
and refused lea,ve to amend the plaint. Gn appeal 
by the plaintiff a Bench o f this Court dismissed the 
appeal as rega,rds the Agent o f the East Indian Rail­
way but remanded the case to the: Subordinate Judge 
to allow an amendment o f the plaint substituting the, 
name of the Bengal and >Iorth Western Railway 
company as defendant for that o f its Agent and for 
a decision of the suit on the merits as against that 
company. The East Indian Railway company and 
its Agent were accordingly eliminated from the 
proceedings. No .application w as made either by 
the plaintiff or b;f the Ben^gal and North Western- 
Railway company to,: call fresh evi deuce and after 
considering . the evidence already before him and 
allowing , the am.endment directed, the Subordinatei'
Judge' gave judgment: for the , plaintiff against the 
Bengal and North Western Ba:ilwo,y company who 
now appeal from his decision.

The facts are simple. James T)uke:and;Gom;psî ^̂ ^̂  
o f Calcutta desnatched to the ].)h:iintiff on the 27th
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August, 1922, a consignment of 3,229 bundles of ronnd 
steel rods weighing 851 inannds and also fonr wooden 
frames from Barakristapnr railway station on the 
East Indian Railwa}?- to Miiktappr railway station on 
the Bengal and North Western Railway. Eisk Note 
A was signed by the agent of the consignor, the 
contract was made with the East Indian Railway and 
the East Indian Railway acknowledged receipt of the 
goods. On three separate dates in. September open 
wagons arrived at Mokanieh Gxhat station on the East 
Indian Railway company’s line. Each of these 
contained a portion of the consignment of steel rods. 
It appears from the evidence called by the East 
Indian Railv/ay com.pany tha,t in each case the goods 
were unloaded by the men of the East Indian Railway 
company from the trucks into the company’s godown, 
and thence were taken over by the men of the Bengal 
and North Western Railway company and loaded into 
closed trucks on that cnnipaiiy’ s line. An official of 
the Bengal and North Y^estern Railway company in 
each case signed a register belonging to the East 
Indian Railway. In this register in the case of each 
portion of the consignm.ent the station of origin 
(Ramkrif^tapnr) and the station of destination 
(Miiktapur) are stated. The names of the consignor 
and consignee are indicated. Under the head of 
‘ ‘ description ’ ’ the goods are variously stated to be 
' ‘ lot bundles round iron ”  or (5, 11, 4 as the case may 
be) bundles of rod. Then is stated “  weight as per 
invoice.’ ’ Then there is a column which is headed 
“  Remarks as to condition, weight on reweighment, 
etc.”  There is no statement as to the weight on 
reweighment and indeed there is nothing before us to 
show whether the goods were or were not re weighed bv 
the Bengal and North Western Railway company anii 
the observations in the column merely refer to the 
condition and packing of the goods, 'in  the column 
headed ‘ ' weight as per invoice ”  the weight of the 
different lots which were received at Mokameh Grhat 
on the 8th, 19th and 20th September is-iitet forth as 
totalling 861 maunds as stated in the ihvoiee*  ̂ ̂It is ■
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perfectly clear that the Bengal and North Western 
llailway company had an opportunity to reweigh the 
goods and they might, if  such was the fact, have 
entered in the register of the East Indian Railway 
company the statement that the weight of the goods 
so rewei^ghed did not correspond with the weight in 
the invoice. They had ample opportunity to prove 
before the Subordinate Judge (if such had been the 
case) that notwithstanding that they had acknowledged 
receipt of 851 maunds from the East Indian Railway 
company, in fact the amount received by them was 
. .̂omething less. In the absence of evidence it cannot 
be assumed that they took from the East Indian 
Railway company anything less than the amount 
acknowledged by them when signing the register. 
The register makes no mention of the four wooden 
frames which were part of the consignn’ent despatched 
by the consignor to the consignee. The three closed 
wagons into which the iron is said to have been loaded 
by the Bengal and North Western Railway company 
were delivered at Muktapur railway station on three 
different dates. The first delivery was on the lith  
September, 1922. the second on the 20th and the third 
on the 21st. On the occasion o f the first de]|very the 
clerk in the employ of the plaintiff signed the entry 
in the register o f the Bengal and North Western Rail­
way company and acknowledged the receipt of the 
entire amount of iron rod mentioned in the invoice, that 
is to say, 851 maunds. The closed trucks were taken to 
the plaintiff’s siding, unloaded, and the iron rod was 
weighed. This operation took two days and it was 
found that’ there was a shortage of 248 maunds. The 
wooden frames were delivered by road van on the 
5th October.

One of the defences relied upon by the railway 
company has been the familiar, and in the cireums- 
tances, somewhat disingenuous contention that the 
plaintiff failedi 'Within six months from the date of 
delivery o f Ihelgoois to prefer a claim in writiiig to 
the railway administration as provided by section 77
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of the India,II Railways Act, fwid it is necessa,ry, 
therefore, to examine the correspondence which took 
place.

On the 23rd October, 1922, the plaintiff’ s mana;0;er 
wrote to the District Tra.ffic Sr),peri.iit(3iide:Dt of the 
Beno'al and North. Western Railway at Sjiina^stipiir 
submitti.H,g' a claini for non-delivery aJid. settii]|;>“ fortli 
precise pairticiila.rs a-iid fisk'iiiG; for aji ea.rly sett].era,en.t 
and also enclosed a, copy of fJiiR letter to the Tr.'-iffic' 
Manager of tlie East, India,rr 'R;"iilwa,y company a.t 
Howra,h.

On the 97th October, 1922, the Hiptrict Trfiffic 
Superintendent o f the Bens;al a,nd North We.'^tern 
Railway wrote aclrnowled,g;inf'( the receipt of this 
letter and statin^^

“  T h e  rnatiter is  r e c e iv in g  m y  a tite n tio n . ”

On the 30th October the Acting Tra.'ffic Ma,na,<;?'er 
of the East Indian Eailwa.y company ac,knowled£!;ed 
the receipt of the copy of the letter sent to him find 
stated tha,t it was receivin^  ̂ his attention.

Nothing further seems to ha:Ve h,appened until 
the 19th Febru.a,ry„ 1,923, A¥hen the plaintiff’ s mana.ger 
again wrote to the District Tra,flfic Superintendent o f 
the Beng’al a,nd North Western Eailway a,p;ain settin,sf 
forth' particulars of the claim a,nd stating tha,t his 
letter had not been a,cknowledg'ed and th,a,t unless aji 
immediate settlem.ent was rea,ched the ma,tter Avould 
be placed in the ha,nds of lawyers.

On the 3rd April, 192S, the District Tra,ffiG 
Superintendent of the Bengal a,nd North Western 
Railwa,y appea,rs to have paid a personal visit to the 
plaintiff's mill and made an inspection of the goods 
which had been delivered.

On the 14th May the plaintiff’ s mana,s?er aera.in 
wrote to him referring to ; the visit a,nd asking i f  he 
had anything  ̂ to communicate in connection with the- 
plaintiff’ s claim.
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On the 22iid May the District Traffic Siiperinten- WB2. 
dent replied that he had forwarded the p la intif’ s 
letter dated the 22nd August, 1922, to the Traffic and 
Manager at Gorakhpur for favour of .fl,isposal. NoethWes'hekn

On the 23rd tJiily the plaintiffs manager wrote Railway 
direct to the Ag'ent, Bengal 'and North Western 
Railway, at Gorakhpur, referrin f̂y to the claim statin^ maharaji- 
tha.t his several letters addressed to the Traffic , dhiraj 
Department had received no attention and statine: 
that the matter would have to be ha^nded over to the bahaditb. 
plaintiff’ s solicitors.

COTTBTNEY
On the 4th August, 1923, the Traffic Manager of 

the Bengal and North Western Railway at Gorakhpur 
Avrote to the plaintiff’ s manager. After referring to 
the plaintiff’ s letter o f the 97th August, 1922, he said

“ The consignment was delivered to jon as received from the 
East. Indian Railwav and I regret I can do nothing in this ease.”

The defendants in support of their contention 
refer to section 140 of the Indian Railways Act the 
m.aterial parts of which are as follow s; —

“ Any notice or other docxnxient required or anthoriized by thip
Act to be served on a railway administration may be served,...................
in the case of a raiilway administered by a railway company on the 
A.gent in India of the railway company.”

They contend tha,t the letters written by the 
plaintiff’ s manager to the District Traffic Superinten­
dent at Saroastipur do not comply with section 77 and 
that the words may be served in section 140 mean 
' ‘ must be served, ” . It is interesting to note that no 
such point is tal^en in the final letter o f the 4th
A.ugiist, 1923, from the Traffi.c,Manager and no such 
point was made in answer to the letter o f the" 23rd 
July from, the plaintiff’s manager to the Agent of 
the' railway. The company have persisted in a 
course o f business by which they have allowed theix 
District 'Traffic Superintendent’ to deal with olaims 
for compensation. The Agent has at no time until 
the written statement in this case repudiated the 
action of his subordinate. A  series of cases of th.
Oalcutta High Court ha.ve been cited to us in which

VOL. X I I .]  PATNA SERIES. 7 i



1932. the opinion has been expressed that the ^¥ord “  may "  
"”benoal~ section 140 is to be construed as “  must ”  such, 

AND for example, as Martin and Co. v. Fakir Chand 
^OMH Sahui}) and Nadiar Chanda SkaJia Y .  Woodp). l  
RAimvA? entirely unable to ’ understand' the reasoning which 
Company prompted these expressions of opinion and I decline 

.to follow them. Section 140, in iny opinion, merely 
provides a safe and unanswerable method for serving 

Kameshwar a claim upon the railway administration, and enacts
sfsiDus effect that service upon the Agent is service upon

the company, but section 77 enacts that. the service
CoGBTNEY must be upon the administration and inasmuch as a
t^rbell, ; company must conduct its business through itS' 

authorised agents the only question to be decided is 
whether the District Traffic Superintendent is in 
fact in the circumstances of the case the didy 
authorised agent of the railway company. I f the 
company by its course of business holds up any 
particular official as competent to deal with claims, 
then service of notice upon such an ofBcial must he 
taken as against the company to be service upon the 
company. I agree with the reasoning of Mr. Justice 
Kumaraswami Sastri in the Full Bench decision of 
the Madras High Court in A . Mahadeva A yj/ar v. 
The South Indian Railway Co. (̂ ). The learned Judge 
said / '  The question whether a particular officer is 
authorised by the Agent to receive such notices on his 
behalf is a question of fact to be determined in each, 
case. Agency may be proved either by direct evidence 
of authority, or by a course o f conduct which in the 
opinion of the Court would justify the inference that 
the subordinate official was authorised by the Agent 
to receive notices on his behalf.”

^ The decision of this Court in East Indian 
Railway Co. Bhimrdj Srilal{^ is a decision upon
the facts of the particular case and it was held that

’ (1).: (1910) 14 Cal. W . N. 888.
C(2)H(1907) I. L. B. Cal. 194. .

-f3 )  (1^21) I. L. -R. 45 Mad. 485 (164, 165).
(4) (1926) I. L. E. 5 Pat. 488.

7 4  THE INDIAN;LAW REPORTS, [ VOL.; X II.
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no such delegation of authority had in fact been : 1932. 
proved. The point that the notice required by section 
77 must under section 140 be served on the Agent did and
not directly arise and, in my opinion, the case is no North
authority i'or that proposition. Similar observations 
may be made on the case of East Indian Railway Co., compaky 
Ltd. V. Sowa Lai Sawan Lal(}). In my opinion in v . .
this case not only is it unnecessary in order to prove 
service on a railway administration to establish that eamesew.-u 
the notice was served upon the Agent but there is Singh
ample evidence in this case in the course of conduct -̂̂ sapub.
of the railway company and the behaviour of the coto-tnei 
A gent in not raising the point in reply to the letter Terrell, 
o f the 23rd July to establish that the District Traffic 
Superintendent at Samastipur was in fact authorised 
by the railway administration to receive notice o f the 
claim.

The second contention on behalf of the railway 
company is to my mind as unattractive as the first.
They rely upon Articles 30 and 31 o f the lim itation 
Act! It is contended that if  the matter is to be
considered as governed by Article 30 the suit has not
been brought within one year of the loss incurred by 
the plaintiff. It is said that the last delivery o f iron 
was made on the 21st September and it was then 
made clear that the whole o f the iron which could be 
delivered had been delivered and the suit having 
been begun on the 4th October, 1923, a period of more 
than one year had elapsed. The answer to this 
contention is simple. The loss of injury referred to 
in Article 30 is the loss or injury to the goods and not 
the loss or injury to the consignee. I f  the defendants 
wish to take advantage o f Article 30 the onus is upon 
them to prove when the loss or injury to the goods 
actually occurred and that more than one year has 
elapsed from that date. In this particular case the 
defendants- have throughout taken up the position 
that no loss in fact occurred and that the goods were 
delivered as received by the defendants from the East

VOL.' X I I ,]  EATNA SEEIES. 7 5  '
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Indian, Ra.ilway comp<iny,' The Article of" tie  liimita,~ 
tion Act which is aipplicahle to tliis cfise is Article 31,̂  
that is to say, the cla;bi! is foi':’ cGm.pe:npHi.ii'on for non­
delivery of the p;oods an.d the period of limitation, is 
to be counted from the time when t.lie ,goods oii[»’ht to 
h.ave been delivered. Tlie (lefend,:'intK contend tluxt 
even imder Articile 31 the da.te to' be considered^ is 
that on which the delivery of the iron. rods.was in, 
fact niade,„tbat is to say, the 91st September, ■ To this 
contention tliere are two answers, .First, this is a 
suit under section 80 of tlie .Act for comj:)en,ŝ i,ti,on for 
loss. Such a siiiî  ma,y be brorLgd’t either argainst the 
company with, whom the contra.ct for carriage was 
directly made or as^ainst the railway administration, 
on, whose railway the loss occnrred. ff  the jji.tter- 
course be taken it does’not follow ■that the suit is one' 
founded i,n tort. Tlie sii,i,t is foiinded on, statutory 
liability which is jittached to the contra,ct 'though that 
contract.be made with a, wiilwaw other than tlied,efend-- 
ant to the suit. Reference'.may be had to the contract' 
for carriage for the purpose of determ.ining the date 
when the »oods ou^d’̂ t to have been, delivered. I f  no 
particular date is s'oecified it must'be deterin,i.ned as a,: 
m,atter of ’ivhat is rea,sou able having reg;aj’d to the 
circiniistances of the ciontract, an,d this criterion must 
be applied as much, in, favour of the plaintiff as in, 
favour,of the defendfint. Now the contract referred' 
not only to the de],iv(;rrv of iron but a,Iso to the delivery 
of the fo'iir wooden, frani,es. It wa-s a single contract 
in, respect of a single consic»;nrnent a/nd the plaintiff 
might reasoii„ably tak'e the point of vieŵ  tha,t raitil the 
entire contra,ct purport^ed, to h,.a;ve been, fulfLlled, he wa,s 
not in a, position to complain x)f non-delivery of a part 
of the goods sul>ject to the contract. .A..s I have said, 
the/wooden frames we,re deli'vered by road van on the 
5th. October an,d the suit Vv̂ as begun, on the 4th, October 
in the followingjrear and is, therefore, in time. But 
,the.re is: another aspect of th:e crise which, is even more 
conclrisive against the defendants’ contention. T.!ie 
plaintiff on the 23rd October wrote to the defendants' 
of the loss. He was ;justi-fi,ed in/waiting to bring his
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suit until the defendants had made it clear that they 
had no intention of delivering the goods. Had the 
position been reverse the defendants would not have 
hesitated to contend that a suit was premature which 
did not give them a reasonable opportunity of 
fulfilling the terms of the contract. The defendants 
by a deliberate process of ignoring the plaintiff's 
repeated requests for attention to his claim misled him 
into delaying his suit and it is not open to them now 
to contend that the suit lias been brought too late. In 
my opinion the attitude of the railway company has 
throughout been lacking in candour and their defence 
to this suit even in its most technical aspects has no 
merit. I would, therefore, dismiss this appeal with 
costs.

1982.

Fazl A l i , J .—I agree.
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Appeal dismissed.

APPELLATE CIVIL.
Before Adami and Fazl AH, JJ.

B IB I M EHDATUNNISSA BBGAM

13.

SE W A K E A M .*

.Execution— mortgage decree laying doton order in wMch 
mortgaged properties are to he sold— executing court, whether 
can change the order— High Court, privilege and prerogative 
of, to vacate erroneous order in the ends of justice when 
entire record, is before the court— order loithout jurisdiction—  
whether such order can he validated hy consent of parties.

W h ile  it  is true that an executing court m ay, in  certain 
exceptional cases where equities dem and it, prescribe the order 
in w h ich  the m ortgaged properties are to be sold, it has no

/^ Appeal from Originai Order no. 163 an order of
Bal>u EadBa Krishna JPrasad, : Subordinafe:' ^  Court,
Patna, dated the 11th August 1928.

1 ■ 12 I. L. B.

1931.

March, 16.


