
a p p e l l a t e  CIVIL.
Before Courtney Terrell, G.J., and Fazl Ali, J. , 

DOMI LA L SAHU

V.
BU OY PEAS AD SINGH.*

C o d e  of Givil Procedure, 190Q (Act V of 1908), Order 
XXI,  rule 53-—money decree, whether can he sold in execu­
tion—attaching creditor should proceed to execute the 
attached decree.

A money decree cannot be sold in execution and once 
such a decree is attached the procedure indicated in Order X X I, 
rule 53, Code of Civil Procedure, 1908, should be followed,' 
and the attaching creditor naay proceed to execute the attached 
decree as if he was the representative of the holder of that 
decree. ,
■ Tiriivengada Chari v. Vythilinga Pillaii'^), Jotindro Nath 

Chowdhry y. Dwarka Nath Dey(^), Sultan lioer Gulzari 
Lall{Q), Vithaldas Prahhu Suhraya Manjappai^), Maung 
Lun Bye v. Mating Po Nyuni^) and Lachman Ojha v. 
Ghariter Ojha(^), ioWowed..

' Appeal by the decree-holders. 
Tlie facts of the case material to this report are 

stated in the judgment of Eazl All, J. 
Sarjoo Prasad, tov the appellants.
B. P. Sinka, toT the respondents. 
F azl A li, J.—A  preliminary point was raised on 

behalf of the respondents that one of these appeals 
(Appeal no. 12 of 1932) is barred by limitation. It

* Appeals from Appellate Order nos. 9 and 12 of 1982, from an 
order of Mr. Pramatha Nath Bhattacharfi,. District Judge of Monghyr, 
dated tlie 1st August, 1931, aiSrming an order of Babu Kislien Sahay, 
jjtedinate Judge, 2nd Court of Monghyr, dated the 25th NoverabeV,

(1) (1883) I. L. R. 6 Mad. 418.
(2) (1891) I. L. R. 20 Gal. 111.
(3) (1879) I. L. R. 2 AU. 290.
(4) (1920) I. L. R. 45 Bom. 343.
(5) (1923) I. L. R. l.Rang. 360.

. (6) (1918) 4 Pat. L. J. 336.
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appears that the appellate order against wliicli these ^̂ 2̂.
appeals are directed was passed by the court below 'domi LiiT
on the 1st August, 1931. Two appeals were filed in -sahu 
this court against this order on the 2nd November,
1921, but only one copy of the order appealed against 
was filed and that copy was filed by the appellants s i n g h .

in appeal no. 9 of 1932. On the report of the Stamp 
Reporter that another copy of the order should havê '̂ ^̂ ^̂  
been filed in appeal no. 12 an order was made directing 
the appellants concerned to file a copy and it was filed 
on the 12th January, 1932. It is contended by the 
respondents that as the copy of the order appealed 
against • was. filed on the 12th JanTi,ary, 1932 , the 
appeal must be taken to have been duly presented on 
that date and not on the 2nd November, 1931, on 
which date the memorandum of appeal was filed. 
Technically that would be so, but, in my opinion, this 
is a fit case in which the period of limitation should 
be extended under section 5 of the Limitation Act.

Passing now to the merits o f the case a few facts 
may be briefly stated. On the 29th October, 1918, 
the appellants obtained a mortgage decree as well as 
a decree for costs against one Domi Lai Sahu, a name­
sake of one of the appellants. The mortgage decree 
was satisfied by the sale of the m.ortgaged propertief 
and in 1926 the appellants applied for execution of 
the decree for costs. It appears that Domi Lai Sahu, 
the judgment-debtor, had taken out execution against 
the predecfessors-in-interest of the respondents in 
respect of a money decree which he held against them.
This decree was sold in execution of the appellants’ 
decree and ŷ âs purchased by the appellants with the 
result that the execution case in the course of which 
this decree \yas purchased was dismissed in 1927. 
Subsequently in 1929; the appellants started a fresh: 
execution case a^d in the course of this execution they 
purchased: certain properties belonging to the res­
pondents. It may be mentioned here that on the IStii 
January, 1930; three days before the sale, certain 
objections were raised by the respondents to the execu­
tion proceedings but they were dismissed for default
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1932. on the 16th January, 1930. On that day the properties 
in question belonging to the respondents were sold and

38 THE INDIAN LAW REPORTS, [vO L . X II.

purchased by the appellants. The respondents then 
preferred certain objections against the sale both 
nilderr section 47 and under Order X X I, rule 90, of 

Skgh° the Civil Procedure Code. One of these objections, 
was .that the money, decree which Domi Lai Sahu, 
the-judgment-debtor of the appellants, had obtained 
against"  ̂ the respondents could not be sold in 
execution of the appellants’ decree and that the 
appellants should have followed the procedure laid 
down in Order X X I, rule 63, of the Givir Procedure 
Code to realise their decree. Another objection was 
that one Narendra Prasad Singh, one of the judgment- 
debtors against whom Domi Lai Sahu sought to 
execute his decree and who also represented the: other 
minor judgment-debtors. had died before the passing 
of the decree and so the. decree obtained by Domi Lai 
Sahu was a nullity and incapable of execution. The 
third objection was that the processes in the execution 
proceedings were not served at all and in fact could not 
have been served because they were directed against 
a dead person, amongst others.

The executing Court before which these objections 
were preferred held that the sale of the money decree 
was illegal and that the decree-holders not having pro­
ceeded imder Order X X I, rule 53, the sale of- the 
properties of the respondents could not be upheld. It 
also came to the conclusion on certain oral and 
documentary evidence- adduced-on behalf of the res­
pondents that Narendra Prasad Singh had died before 
the passing of the decree in favour of Domi Lai Sahu,
the appellants’ original judgment-debtor.

The sale having _ been set aside the appellants 
appealed to the District Judge of Monghyr who also 
upheld the contention of the respondents that the sale 
of the money decree was not provided for under the 
Code: and that the procedure followed by the appellants 
was not in accordance with law: The learned Distriqt
Judge, however, did not record a finding on the



question as to whether Narendra Prasad Singh had
died before the passing of the decree or not, Pohi l.il

. The main question argued before us is whether 
the view taken by the courts below that the money Buoy
decree could not be sold is correct. Mr. Sarjoo 
Prasad who appears for the appellants contends that 
Order X X I, rule 53, being only one among the many F a z l A m , 3.

sections of the Civil Procedure Code which provide 
for the various modes in which various kinds o f pro­
perties are to be attached in execution of a decree, 
cannot override Order X X I, rule 64, which provides 
that the court executing a decree may order that any 
property attached by it and liable to sale may be sol^ 
by the executing court and the proceeds of such sale 
paid to the party entitled to receive the same. It is 
urged that the words of rule 64 are wide enough to 
include a money decree and that there is no express 
provision either in Order X X I, rule 53, or anywhere 
else in the Code prohibiting the sale of a money decree 
by the executing court. The argument is not without 
substance and receives some support from the language 
used in Order X X I, rule 16, where it deals with a case 
in which a decree is transferred by operation o f law.
But, on the other hand, almost all the High Courts in 
this country seem to have taken the view that a money 
decree cannot be sold in execution and once such a 
decree is attached the procedure indicated in Order 
X X I, rule 53, should be followed; see Tinmengacla 
Chari y . Vythilinga PillaiC^); Jotindro Nath Choiodhry 
V. Dzvarka Nath Dey{^); Sultan Koer v. Gulzari 
Lall(^)\ Vithaldas Prabhu v. Suhmya 3£anjappa(^);
Maung Lun Eye v. Mamig Po Nyim{^) ondi Lachman 
Ojha Y .  Chariter Ojha{^). It appears to me on a care­
ful consideration of these decisions that the view which 
has been expressed in them must be adhered to and 
it is now too late to question its correctness.
' " "  fl) Y1883) I, : L. E. 6 Mad. 4 1 ^  ~

(2) (1891) X  L. E. 20 CaL 111.
(3) (1879) I. L. E'. 2 All. 290.
(4) (1920) I. li. R. 45 Bom. 343.
(6) (1923) I. L. E. 1 Bang. 360.
(6) (1918) 4 Pat. L. J. 336.
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1932; XJpon an examination of the various provisions
witli regard to the attachment of properties it would

Sahu appear that in no other rule is there any provision 
corresponding to sub-clause ( )̂ of Order X X I, rule 53.

S I sId That clause runs as follows :—
S in g h . . W h e re  a C ou rt m a k e s  an  o rd er  u n d e r  c la u s e  (a) o f  su b -ru le

i T ) ,  or  re ce iv es  an a p p lica t io n  u n d er  su b -h e a d  (n ) o f  c la u s e  (6 ) o f  
F a z l  Ali, J . sub.rule; i t  sh a ll, on  th e  a p p lica t io n  o f  th e  c r e d ito r  w h o  has

attached  the d e cre e  or h is  ju d g m e n t -d e b to r , p r o c e e d  to  e x e c u te  th e  
attached  d ecree  and ap p ly  th e  n e t  p ro ce e e d s  in  s a t is fa c t io n  o f  th e  d e cre e  
sou gh t t o  b e  e x e c u te d .”  .

The sub-rule thus provides that the attacMiig 
creditor may at once proceed to execute the attached 
decree as if he is the representative of the holder of
that decree. It is clear that if this mode is adopted
no sale of the attached decree would be necessary and
it appears to me to be permissible to argue that if  the
framers of the Code contemplated the sale of the 
attached decree it was unnecessary for them to make 
this provision. It further appears to me that this 
provision has been inserted in the Code not only to 
avoid multiplicity of execution proceedings but also 
to safeguard the interests of the holder of the attached 
decree. I f  the procedure indicated by sub-rule (£) 
of Order X X I, rule 53, is followed the surplus, i f  any; 
which might be left after satisfying the decree o f the 
attaching creditor will become available for the benefit 
of the holder of the attached decree but if the decree 
was liable to be sold in execution this result may not 
always follow. In the other provisions which relate 
to the mode of executing and attaching varying kinds 
of property no express provision is made as to the mode 
in which the decree is to be realised and it may, there­
fore, be inferred that in those cases the attachment 
must be followed by the sale of the property attached. 
The reference in Order X X I ; rule 16, to those cases 
where the decree is transferred by operation of law is 
capable of explanation inasmuch as sub-rule (5) of 
Order X X I, rule 53, applies only to a decree for money 
and for sale in enforcement o f a mortgage or charge 
and some provision had to be made,in respect of other 
kinds of decree. I am, therefore, o f opinion that tli@
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courts below were correct in JiGlding that tte sale o f 
Ddini Lai Sahu’ s money decree was not warranted by dokiLal 
law and the question now is whether the appellants Sahg 
could proceed to sell the properties of the respondents 
in their capacity as purchasers of that decree. It was 
contended by Mr. Sarjoo Prasad that the sale of the Sikgk.
money decree should in the circumstances of the case ^
be regarded as a merely redundant step and, therefore, 
liable to be ignored and it should be held that the 
appellants have ■ substantially complied with the 
requirements o f  Order X X I, rule 53, in this case.
The difficulty, however, in the way of the appellants 
seems to be this. When they proceeded to get the 
money decree sold and purchased it their decree against 
Domi Lai Sahu was satisfied and their execution case 
was dismissed. Under Order X X I, rule 57, upon the 
dismissal of an application for execution the attach­
ment must be deemed to cease. It follows that the 
attachment ceased on the 9th May, 1927, upon which 
date the execution case was dismissed. The present 
execution case was started by the appellants two years  ̂
later in the year 1929 and the steps which they took 
in this proceeding could be deemed to have been taken 
under Order XXI^ rule 53, only if it was shewn that 
the property was still under attachment under that 
provision, but, as I  have already stated, the attach­
ment had .ceased to exist and in the present execution 
proceeding the appellants have proceeded in a new 
capacity, that is to say, in the capacity of persons who 
have purchased the money decree obtained by Domi Lai 
Sahu against the respondents. The prdceaure which 
was, therefore, adopted was not really the procedure 
which is contemplated in Order XXI^ rule 53, and it 
appears to me that the courts below rightly held that 
tne. sale of . the. properties of the j udgment-debtor in 
those, circumstances' could not be upheld. The res­
pondents have further urged that Karendra Prasad 
being dead before' the decree Was passed the decree of 
Domi Lai Sahu wa‘i a nullity. This is no doubt a subs­
tantial point and it-appears that the respondents have 
a;dduced both oral and documentary evidence in support 
o f ’ their allegation but unfortunately ;the lower
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D om i L a l  
S ah d

V.
B u o y

P b a s a d

Si n g h .

Fizii Am , J

1932. appellate court has not gone into the question as it 
should have done and in view of the fact that the 
appeals fail on the first point it is not necessary to deal 
with the matter any further. These appeals must be 
dismissed with costs.

Courtney T errell, C .J .— I  agree.
A f'peals dismissed.

1932.

August 29.

APPELLATE CIVIL.
Before Courtney Terrell, C.J-, and Fazl Ali, J.

EAMESHW AB PEASAD BHAGAT
V.

EAM EAT AN EAM."'
Execution— decree iyi favour of two coparceners of joint 

Hindu family— death of one coparcener— execution hy the 
surviving coparcener deeree-holder— Code of Civil Procedure, 
1908 (Act V of 1908), Order XXI ,  rule 16, whether applies—  
rule 15, applicahility of—omission to mention fact of death 
of the deceased decree-holder, lohether fatal to execution.

Upon the death of a coparcener of a joint Hindu family 
his share and interest in the family property becomes extinct 
and the surviving coparceners become the full owners of the 
whole estate. It is really not a case of the transfer of the 
interest held by the deceased coparcener but the total extinction 
or absorption of that interest.

Order X X I, rule 16, Code of Civil Procedure, 1908, is 
intended primarily for those cases where the name of the 
applicant for the execution of the decree does not appear as 
a decree-holder in the decree and he bases his right to execute 
the decree on the ground that the interest of one or more 
of the decree-holders has been assigned to him in writing or 
transferred ’to him by operation of law.

Where, therefore, the application for execution is on behalf 
of one of the decree-holders as the sole surviving coparcener 
and he bases his title noi; as a transferee but as the surviving 
decree-holder, the provision of Order X X I, rule 16, does not 
apply.

^ Appeal from Original Order no. 68 of 1931, from an order of 
Babu Rabindra Nath Ghosh, Subordinate Judge of Santal Parganas, 
dated the 3rd January, 1931.


