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Bengal Tenancy Act, 1885 (*4cf. VIII of 1885), section 47—
“ occupation. ” , nature of—suit in ejectment on the ground 
of expiry of lease— defendant relyiruj on anterior occuvatio^i— 
onus on defendant to prove occupation as a raiyat.

Section 47 of the Bengal Tenancy Act, 1885, proTidea :
“  ^Tnere a raiyat, has been in occupation o f  land a n d  a lease 

iq executed with a view to a eoiitiiiuance o,f his occupatio>i, he is not 
to be deemed to be admittefl to occupation by that lease for the 
purposes of this Chapter, notwithstanding that tlip lease may purport 
tf. fidmit bim to oceupation

Held, that in order to avail himself of section 47, the-, 
raiyat must show that he was in occupation of the la.iid (is a 
raiyat before the kabuliyat and that the lease was executed 
with a view to continuance of that occupation, that is to say, 
occupation as a raiyat.

If, therefore, a raiya.t. who is sued, by his landlord in 
ejectment on the ground that his lease has come to an end, 
calcuiates his occupation from a period anterior to the com­
mencement of the Imlniliyat, he must estabhsh, as a< matter 
of fact, that his relationship with his landlord prior to that 
created by the kahtiliyat was that of landlord and raiyat, the 
onus being upon him to establish that contention of fact.

Appeal by the plaintiff.
The facts of the case m.aterial to this report will 

appear from the juiigmei.it of Coiirtiiey Terrell, G.J.
S, M. MuUicJs (witli him Sunder Lai oiid R. M. 

Prasad), for the appellant. 
P. Dayalnnd B. TV. Verma, foirthe respondent. ■

: * Appeal from Original Decree no. 139 of 1929, from a dBcision 
ot Bubn Debi Prasad, Subordinate Jiidge of Shahabad, dated the ;2fi$h 
slay of FebruarT, 1929,
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1932. C o u r t n e y  T e r .r e l l ,  C.J.— This appeal arises out 
of a suit for ejectment broiiglit by the Maharaja 
Bahadur of Dumraon against one Ram Bar an Choubey. 
It is alleged by the plaintiff that the defendant entered 
into a lease with him for the occupation of certain 
land and that the period of the lease had expired and, 
therefore, that the plaintiff was entitled to possession.

The defence to the suit was that this lease which, 
by the way, the defendant says he had been fraudu­
lently induced to execute, was a raiyati lease, and 
that' even if the term of the lease had expired the 
plaintiff had no right to eject him for the following 
reason :— It is argued by the defendant that a non­
occupancy raiyat cannot be ej ected except for the 
reasons set forth in section 44 of the Bengal Tenancy 
Act and whereas the plaintiff claimed that the lease 
had expired, in fact the defendant had not been 
admitted to occupation by reason of the lease but had 
been admitted to occupation before the date of the 
lease and had acquired occupancy rights and, there­
fore, could not be ejected. The defendant also relied 
on section 47 of the Bengal Tenancy Act which 
enacts ;—

“ Where a raiyat lias been in occupation of land and a lease is 
fsxeeuted with a view to a continuance of his occupation, he is not 
to be deemed to be admitted to occupation by that lease for the 
purposes of this Chapter, notwithstanding that the lease may purport 
to admit him to occupation.”

The defendant alleged that he had been in 
occupation prior to the date of the lease and that the 
lease was merely executed with a view to continuance 
of his occupation and, therefore, that he could not be 
deemed to be admitted to occupation by reason of the 
lease, no matter what the lease itself might say.

The point first arises as to the proper construction 
of section 44(c) and section 47 of the Bengal Tenancy 
Act. The effect of these two sections to my mind is 
this : I t  must be remembered first that the general 
object of the Act is the protection of raiyats and it 
may weil^be that a _person who has been a raiyat may 
be inveigled by his landlord into executing a lease
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imposing upon him. no harder terms than he has 
hitherto borne but stating that the lease is to come to 
an end after a certain fixed period of time. The 
object of these two sections is to defeat this maiioeiiYre 
on the part of the landlord and, for the purpose of 
counting the period of occupanc.y, the real period of 
occupation as a raiyat is to be taken into accoiint and 
not the period of occupation which may happen to be 
stated in the lease. I f, therefore, a defendant who 
is sued by his landlord in ejectment on the ground that 
his lease has come to an end, is able to shew that in 
fact before the date of the lease he was a raiyat and 
in occupation of that same land in that capacity, he 
is entitled to count the period of his occupation from 
the period when in fact he came into occupation as a 
raiyat.

It has been argued by Mr. Parmeshwar Dayal on 
behalf of the defendant in this case that the meaning 
of the sections is not as I  have just stated. He 
contends that provided the person sued (the defendant) 
can shew that under the terms of the lease he is a 
raiyat and provided that he can shew that prior to the 
lease which constituted him a raiyat he was in occupa­
tion of the land in any capacity, the period of occupa­
tion as a' raiyat is to date from the beginning of his 
period of occupation in fact, notwithstanding that 
such earlier occupation before the date of the kabuliyat 
was not that of a raiyat. That that interpretation is 
erroneous may, I  think, be illustrated by a simple 
example. We may suppose that .4 and S  are two 
adjacent landlords, that ^ sells a portion, of his land 
to B and that B in consideration of the price being 
low allows A , under the term^ ot di Icalidiyat, notwith­
standing the sale o f the portion of A ’ s land, to remain 
in cultivation as a raiyat for a fixed period of years, 
and that at the end of that period when B desired to 
eject A from the portion of the land /I says I^ot so. 
It is true that I have sold you this piece of la,nd 
subsequently cultivating it as a raiyat for five years 
but whereas I  was in occupation of the land long 
before the doimm^nceiaent is true
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1932. as an owner—neA?'ertlieless I was in occupation long
— -------- before the coiiirnenceiiient of the h iM d iya t  and you

cannot eject me. I am, tied to you for êver and I'am  
Kesho a raiyat for ever of this land under your landlordship. ’ ’ 
Prasad illustration demonstrates the impossibility of

the construction for which Mr. Parnieshwar Dayal 
Ram contends. In my opinion the true construction of 
Baban̂  gQctioJi 4.7 is this’;— The defendant must shew that he 

Chaubey. land as a I’aiyat before the
C o u rtn ey  kaM liycit and that the lease is executed with a view 
Terrell, continuance of that occupation, that is to say, 

occupation as a raiyat.

We approach the facts of thivS case now upon the 
basis of that construction of the sections. A  great 
deal of time has been spent in discussing the precise 
nature of the kaMdiyat. To my mind that is not very 
material for the determination of the case. It is true 
that if the kahidiyat is. as is contended by the plaintiff, 
one which does not create the relationship of landlord 
and raiyat but creates the relationship of landlord and 
tenure-holder then neither section 44 nor section 47 of 
the Bengal Tenancy Act has any application, but even 
if the kabtdvyat does in fact create the relationship of 
landlord and raiyat, if the raiyat, whose term under 
the kabuUyat has expired, wishes to calculate his 
occupation from a period anterior to the commence­
ment of the kahidiyat he must establish, as a matter of 
fact, that his relationship with his landlord prior to 
that created by the kabvUyat was that of landlord and 
raiyat, and the onus is upon him to establish that 
contention of fact.

The learned Subordinate Judge who has dismissed 
this suit has done so by reason o f the fact that he has 
omitted to take into account the proper construction 
of the sections of the Bengal Tenancy Act and he has 
agreed with the view set forth in this appeal by 
Mr. Parmeshwar Dayal and has held, as a matter of 
fact;, that the defendant has shewn that he was in 
occupation prior to the date o f th e  kalm liyat. His 
attention has not been directed to the proper view that
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that is not sufficient but tlia.t the defendant must shew 
that he was in occupation as a raiyat. In order to 
deal with the evidence on this pcint no simpler nietliod 
can be eniplo_yed than to api^roacli the evidence of the 
defendant himself. According to his evirlence it̂  
would appear that the land in dispute had forinerlY 
belonged to one Manivi Ahed, and that these lands 
were sold in execution of a rent decree which was 
obtained by the Bmnraon Raj some considerable time 
before the hahnliyait. T.]ie Raj got deliTcry of posses­
sion after the execution .sale and̂  the defendant, under 
some oral agreement the lU’ecise nature of which was 
not specified by him, came afterwards into possession 
of the land, He states that some of the land was in 
possession of raiyats and some remained in his posses- 

■ sion. As to the raiyats he says that he realised rent 
from them and as to the rest he either realised the 
fruits of the bagicha land or cultivated tha,t land which 
was not occupied by raiyats and he states that that 
state of affairs has continued. There aje seven 
raiyats' under the tenure, he says. ' He produced a 
series of , counterfoil I’ent receipt. .books showing, the 
rents which he has taken from the raiyats and the 
learned Subordinate Judge has accepted the genuine­
ness of these receipts. They are Exhibits G to C-40 
and what the learned Judge says is

“ These ra’iyata have produced i-ent receipts the genuineness ai' 
v/hieh I see no" reason to doubt and from these receipts it is cleai' 
hliat Rambaran has been realising rent from the year 1326 Fasli.”

K'ow the Imbida.yat n ot executed until the year 
1327 F. and the series of receipts go back for several 
years. It is perfectly clear, therefore, that the position 
of the defendant before the: date of the kabuUyat w&b 
that of one who held land which was in the cultivation 
of other persons fmm whom he received.rent. He in 
his turn paid rent in: respect of the entire land to the 
landlord, the Dumraon Raj.

A  remark may be made as to the position of the 
actual Gultivating '’tenants of the land, These persons 
appeal' to have been in cultivating possession for quite 
a long time anterior to the date of the kabuliya t and
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1332. anterior to the date when the Maharaja purchased the 
land. After the purchase by the Mahara,ja. it is

28 THE INDIAN LAW REPORTS,

B ah adu r  contended by him (the Maharaia) tha.t they ]3aid their 
K esho  rents to him although, as the learned Subordinate 
Skgh Judge points out, he has not been able to prove that 

V. to the Subordinate Judge’s satisfaction. Nevertheless 
Rah there being no intervening holder betv^een the 

ChaubL. Maharaja and themselves, the tenants cannot occupy 
any position other than that of raiyats and the person 

CoGRTNEY succeeded to the position of the Maharaja in the 
right to receive the rents cannot also be in the position 
of a raiyat in respect of the land for v/hich the original 
raiyats still continue to pay him rent. The position, 
therefore, of the defendant prior to the date of the 
kabuliyat is certainly not established as that of a 
raiyat even if it be not conclusively established what 
precise position he held. I am inclined to think from 
the evidence that he was in fact in the position of 
taking rent from the tenants and cultivating the soil 
which was not in fact occupied by the tenants. In 
that capacity he is not a raiyat and may properly be 
described as a tenure-holder. It has, therefore, in 
my opinion, not been established by the defendant, as 
it was his duty to establish if he wished to avail himself 
of the defence he raised, that prior to the tenancy he 
held as a raiyat. In these circumstances and in view 
of what I consider the true construction of section 47 
of the Bengal Tenancy Act, he is unable to take 
advantage of such occupation as he had, if any, prior 
to the date of the kabuliyat. Section 44(c) applies to 
the case, the period of tenancy has expired, in default 
of the defendant shewing that he had a prior occupa­
tion as a raiyat his occupation as a raiyat must be 
deemed, in the absence of other evidence, to have 
commenced from the time of hh kabuliyat and it must 
be presumed, therefore, that he was inducted upon his 
raiyati occupation by reason of that kabuliyat. The 
plaintiff is, therefore, entitled to eject the defendant. 
I would allow this appeal and se^aside the judgment 
of the ^learned ^Subordinate Judge and decree the 
plaintiff’s suit with costs throughout. The case will
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now go back to tlie lower court for determination of tlie 1932. 
amount of mesne profits. Mah.̂baja

A gaswala, J .—I agree, Baeadub
A ffea l allowed. Kesuo

FULL BENCH.
P r a s a d
SlIvGH

1'.
R.Aa

Before Courtney Terrell, G.J., Fazl Ali and Aganvala, JJ. Baban
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KING-EM PEEOE.^
Code of Criminal Procedure, 1898 {Act V of 1898), sectioJi 

386(1) (a)— attachment of undivided share of offender in 
moveable property helonging to joint family, whether legal, 15,

An undivided share of tlie offender in a moveable property I®-
belonging to the joint family of which the' offender is one of 
tlie members cannot be attaclied under section 386(1)(a), Code 
of Criminal Procedure, 1898.

Queen Empress v. Sita Nath MitraiJ-), followed.
The facts of the case material to this report are 

stated in the judgment of the court.
B. N, Mitter (with him B. P. Jamuar), for 

claimant in Criminal Revision 251 lof 1 9 3 2 The 
undivided share of the offender in a moveable property 
belonging to the joint family of which he is one of the 
members cannot be seized under section 386(i) (a) of the 
Code of Criminal Procedure.

Chief Suppose it was a debt, could not
the undivided share be proceeded against

It can be attached in execution of a Civil Court 
di&QTm~Deendyal Lall v. Jugdeep Narain Singh^),
But it cannot be seized under section 386(1) (a) as a 
property “  belonging t o t h e  offender.

Crimiiial Reference nos. 18 and 19 and Crirainal Eevision no.
251 of 1932. Eefereuce made by S. Bashiruddin, Esq., Sessions Judge 
of Darbhanga, in his letter nos.: 665: Criminal and 690 Griminal, dated, 
respectively tlie 12th and 14th April y 1932; and Application for xeyision. 
of the order of P. P. Madfc, Esq., i.e.s., Sessions Judge of Shahabad, 
dated, the .71 h of May,: 1932.

(1) (1892) I L B : 20 Cal. 478.
(2) (1877) I. L. E. 3 Gal. 198, P.


