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Amendment— misdescription— property misdescribed in 
mortgage bond— 'niistake repeated throughout execution 'pro­
ceeding— no douht as to identity— court, power of, to amend 
decree.

W here a property has been accidentally misdescribed in 
the mortgage bond and the mistake has been repeated through­
out the proceedings to enforce the mortgage but where there 
is no doubt as to the identity of the property mortgaged and 
the property sold at auction, the court has ample power to 
amend the decree and such a case is eminently one in which 
the powers of amendment should he exercised. Afsiz Ulla.li 
Khan v. Collector of Shahjaha.npuril), followed.

Thakur Barmha v. Jiban Ram Marwari{^), explained.

The real test in cases of this description is what did the 
court inteiid to sell and what did tlie pm;chaser understand 
that he bought.

Pettachi Ghettiar v. Sangili Veera Pandia Ghinatham- 
biar{?>); referred to.

The facts of the case material to  this report are 
stated in the judgment of Agarwala, J.

Sir Sultan Ahmad and Bindeshwari Prasad, for 
the petitioners.

■* Miscellaneous Judicial Case no. 1 of 1934. In tlie matter of 
First Appeal no. 2 of 1926, with Civil Revision no. 476 of 1933 from 
an order of Babu A. K . Saiay, Ofig. Subordinate Judge of Monghyr* 
dated the 11th August, 1933.

<1) (1932) I. L. R. 54 All. 800.
(2) (1913) I. L. R. 41 Cal. 590, P. G.
(3) (1887) L. R. 14 I. A. 84.



/ / •i THE IN'DiAN I,AW IlErORTS. VOL- x i n .

1934. /I/. Miil/w/c {wiUi i-iin, N. N. tiiid (J. A'-
 ̂ ^10 ()|)n<(site p a r t y .J AGES>5 :VCH •' / * .1- .•

A gajiwala, J.- - Tiie facts out of wliicii t.hesc
PS-ABAB
l̂HACr.VT

V.

'I’HiKtm
Jamtina
Pbasad
SiNGll,

a.pp]ici ,̂ti(.jiis have ai’lseri are as follows.

One Tliakur Baijnatli Siagli executed a mortgage 
of a c-ertaiiL property and the desceiidxinta of' the 
inortgtigees oljtaiiied decree on tlie basis of that 
bond. All appeal was preferred to the High Court 
which was dismissed and the m.ortgaged property 
Avas put lip for sale in ex.ecution of the decree and 
purchased by the decree-holders for R-s. 52,000 odd. 
Jir the bond" the propei-ty was described a,s 3 a.nnas 
4 gaudas ppkhta share out of 16 annas ash mid dah'hli 
of Taluka Mangrar. This patti was included iu 
K'liewat no. 2 but in the bond the Kliewat number was 
given as 3 and this mistake was repeated in the ])Iaint, 
tlie preliminary decree, the iinal decree, the petition 
for execution, the sale proclamation and the sale 
certificate. The auction-piirchaser applied for amend- 
meiit of the sale certiiicate but the application was 
rejected by the court below, lie ha.s now applied for 
ainendmeut of tlie liigh Court decree and of the con­
sequential execution p̂ ipers and has also filed a 
petition in revision against the ordei* of' the court 
below dismissing his application for amendment.

_ In support ofcthe application Sir Sultan Ahmad 
relies on a decision of a Division Bench of the Allaha- 
hvid Ilig'h Court in Aztz UUali Khmi v. Collector of 
ShiiJijiiJimt>pur{̂  where in exactly similar circum- 
staiices, the Division Bench of the Allahabad High 
Court held that where a property has been acoidentaliy 
misdescribed in tlie mortgage bond and the mistake has 
been t*e|)eatedtlirougLont the proceedings to enforce the 
mortgage hut where there is no doubt as to the identity 
ot the property mortgaged and the property sold at
' ; (I): (W32) I. L. R.: 54 A l i r s o ^
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t!i(- com;I- iuis aiuj')le power l-o ainenrl tJie 
decree a.iid tliat sucli a case is eminently one in wincii
t'lie ]:)(,)wei;s of anieijdiiieiit should be exe.rci.sed ,

Mr. Sushil Madliav M.ullick on behalf of tlie 
(;|.)|)osite pa..i‘fcy contends t.liat in tlie present case it is 
not merely a misdescription of t.h.e p.roperty tliat has 
occurred but that the ideiitiby of the property is not 
the same. The real test in cases of this description 
is tJiat which was pointed out by Lord Watson in 
Pettachi Cliettiar v. Sangili Veera Pcmdia Chinmi- 
tliamMari}) where llis Lordship said— “ The ques­
tions ai'e what did, the coii.i't intend to sell and what 
did the purchaser understand, that lie bought.”

Ill tb.e sale ]>j.’oclama,tion in the present case the 
{)!‘f.>perty adverlaaed for sale was described as 3 annas 
4 gaiidas pokhta share of the judgment-debtor in 
village ¥langrar, and there followed the further 
desc,riptio.n thî t it was in Khewat no. 2. There can 
be no doubt wdiatsoever that neither the court nor 
any person who had tiny interest in the sale was 
iindei' any misapprehension tJiat what was being sold 
was the property of the jndgnient-debto:i.* in village 
Mangrar and not tl,!,e propr.ietary interest: comprised 
in Khewat no. 3. The mistake that has occurred is, 
therefore, not one of identity of the property that 
was being dealt with but a mistake of description 
which, I am of opinion, this Court has ample power 
to deal with. I would, therefore  ̂ adopt the reason­
ing of tlie Division Bench of the i\Jlahabad High 
Court and allow the amendment in the decree of tliis 
Court, in the application for execution, the sale 
proclamation and the sale certificate.

Mr, Sushil Madhav Mullicl^ referred to a decision 
of their Lordships of the Privy Council in Tlialmr 
Bamiha y .  Jiban :Ram> Marwari(^^) in support, of his 
contention that the amendment sought to be made
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(1) (1887) L. R. M I. A. 84.
(2) (1918) I. L. R. 41 Gal. 590, P. C.



19S4. could not be allowed. That was a case of an entirely 
different nature. There what Avas advertised for sale 

PfiASAD was an encumbered 6-annas share in a certain pro- 
Bhagat perty belonging to the judgment-debtor. The pro- 
Thakue sought to be sold, in execution of a
Jauuha money decree, was subject to a mortgage and what 
PE.4SAD was attached was the property that was proclaimed 
Singh. sale. After the sale the auction-purchaser

Ag.\b̂ vala., endeavoured to persuade the court to amend the sale 
certificate so as to describe the property sold as the 
6-annas unencumbered share in the j udgment-debtor ’ s 
property. This their Lordships held could not be 
allowed. At page 599 of the report Lord Moulton 
said—

“ An attempt was made to treat the matter as a 
case of misdescription, which could be treated as a 
mere irregularity. But in this case we have to deal 
with identity and not description, property fully 
identified in the schedule may be in some respects 
misdescribed, but that is not the present case. Here 
we find an existing property accurately described in 
the schedule, and the order of the Subordinate Judge 
grants a sale certificate which states that another and 
a different property has been purchased at the judicial 
sale.’ ’

As I have already indicated, the facts in the 
present case show quite conclusively that what was 
being offered for sale and what was being sold was 
the share of the j udgment-debtor in village Mangrar 
and not some other person’s property. There is no 
question of the auction-purchaser attempting to 
obtain a property which was not put up for sale.

I would, therefore, allow the applications with 
costs.

We assess the hearing fee at two gold mohurs.
; Courtney Terrell, C.J.— I  agree.

Rule made absolute.
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