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Dhivie, J.

with recent decisions in most of tlie High Courts 
among which they mention Ramling Parwatayya 
Samble v. Bhagwant Sambhuap'pa KathaUi^). This 
was a case in which it was held that a docnment which 
was' an agreement to convey and created no interest in 
the property agreed to be sold was not compulsorily 
registrable under section 17, sub-section (2), clause (-y), 
of the Indian Registration Act.

The document in question, therefore, did not 
require registration at all.

Assuming, however, that on another construction 
of the clause which creates a mortgage or charge the 
document did require registration, there is the further 
contention of Mr. Khurshed Husnain that in the 
present suit the deed was not put in to enforce any 
charge or mortgage and that there was nothing to 
prevent the plaintiff from using the other part of the 
document which purports to be a mere agreement for 
sale. In support of this contention he has cited 
definite authority in the decision of Vyravcm Chetti v. 
Subramanian Chetti(^).

The view of the learned District Judge that the 
document was inadmissible in evidence and that there­
fore no specific performance could be decreed must, 
therefore, be overruled.

Af fea l  allowed. 
Cross-objection dismissed.

APPELLATE CIVIL.
Before Courtney Terrell, C.J. and Maopherson, J. 

DHANNA MISTEY
A p r i lf  1 7 .  V .

BENGAL-NAGPUE EAILWAY COMPANY, LTD.* 
Limitation Act, 1908 (Act IX  of 1908), sections 4 and 12— 

7node of computation.

Privj Council Appeals noa. 23, 25 and 27 of 1933 and no. 1 of
1934.

(1) (1925) I. L. R. 50 Bom. 834.
(2) (1920) I. L. K. 43 Mad. 660; L. E. 47 I. A. 188.
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Section 4 of the Limitation Act, 1908, provides :—
“ Where the period of limitation prescrihed for any suit, appeal or 

application expires on a clay when the court is closed, the suit, appeal 
or application may be instituted, preferred or made on the day that 
the court reopens,”

Held, that “  the period of limitation prescribed for any 
suit, appeal or application ”  being in the singular refers to 
the period prescribed by the Act, having regard to the general 
application of the Article appropriate to the particular class 
of suit, appeal or application subject to the allowances under 
section 12 of the Act appropriate to the particular suit, appeal 
and application in question, and it contemplates that the 
peformance of an act, which would otherwise have been 
performed at the end of that period, shall take place on the 
opening day of the term next following* and not on any 
subsequent day.

Held, therefore, that the period prescribed for the filing 
of an appeal should first be subjected to the allowance pres­
cribed by section 1 ‘i  of the Act, if the circumstances of the 
case justify such allowance and then if the end of such period 
falls within the vacation, section 4 may be applied and the 
appeal must then be lodged on the day on which the vacation 
comes to an end and the court reopens.

Ramchamn Sukul v. Sri TJiakurji Mandil Dwarlmdishi^), 
not followed. ■

The facts of the case material to this report are 
set out in the judgment of the Court.

G. C. Muhliarji, ioT the appellant in Appeals 
nos. 23 and 26, and the respondent in Appeals nos. 1 
and 27.

Bagram (with him. A . B. Mukharji and J. Ghosh), 
for the respondent in Appeals nos. 23 and 25 and the 
appellant in Appeals nos., 1 and 27.

S. N. Bannerji and N. N. Ray, for the respondent 
in Appeals nos. 1 and 27.

C o u r t n e y  T e r r e l l , C.J. and M a c p h e r s o n , J .~  
These are applications for the certificate of the Court 
that the proposed appeals to His Majesty in Council 
fulfil the requirements of section 110 o f the Code of 
Civil Procedure. We have already granted the requir­
ed certificate both for the appeal and the counter

(1) (1933) U  Pat. L.

D h a n n a

M is t r y

V.

B e n q a l -
N a g p u e
R a il w a y
C o m p a n y ,

L t d ,

1934.



appeal in eacli case. We were of opinion that the 
' value of the siibject-iiiatter in dispute was in each case 

Mistm above Es. 10,000 and that the decree of this court was 
'«■ not a decree of affirmance. The substantial point for 

mcpuii" decision wa,s as to whether the appeals and cross-
B.ULWAY appeals were in time and in the event of their not 

being in time whether an extension under section 5 of 
the Limitation Act could properly be allowed. It 

OouBTNEv was frankly conceded on behalf of the appellant that 
lEREELL, the appeals could only be considered in time if a 

C- certain decision of this court in the case of Ramckaran 
mIc S'li'ktd V. Sri Thakurji Mand/ll Dwarlmdis‘h( )̂ was 

PHEiisoN, -T. correct. It was also conceded that the decision in that 
case had entirely changed the practice Avhich had 
hitherto prevailed in this court and it was contended 
that it was binding upon us. In that case the Stamp 
Reporter had reported that the period of limitation 
of 90 days had been exceeded and that the appeal was 
out of time. On this report the matter came before 
a Division Bench before notice of the appeal had 
issued to the defendants aind the appellants alone 
appeared. The decision was of a preliminary nature 
only for it is clear that at the actual hearing of the 
appeal it would be open to the respondent to take the 
same point again that had been taken by the Stamp 
Reporter notwithstanding the former decision of the 
court. The decision, therefore, was jxirte and of 
a preliminary nature and we do not consider that it 
has any binding force on us who have heard both the 
appellant and the respondent in the case before us.

The point for decision concerns the computation 
of the period of limitation having regard to sections 4 
and 12 of the Limitation Act and turns upon the true 
construction to be put upon section 4 wbich runs as 
f o l l o w s -

“ Where tJie period, of. •limitation -presoribed foi- any suit, appeal or 
application expires on- a . day when the oourt is closed, the suit, appeal 
or application .may he iustitijted, pr6.ferrad or .made on the day that 
the court reopens.”
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The learned Judges who heard the case to which 
I have referred construed the section in the following dhanna 
manner : they decided that the period of 90 days men- Mistuy 
tioned in Article 179 of the Limitation Act should 
first be considered. I f  that period of 90 days expired is[l̂ ai.uu 
during the vacation then they held that the appeal railway' 
must be instituted on the day when the court reopened Company, 
and to such extension of the period of 90 days as 
resulted there should be added such excluded period cotjetnev 
as is prescribed by section 12 of the Act. Tlie view I'ehkell, 
which had up to that time prevailed was that the 
period prescribed by the article shoidd first be mac- 
subjected to the allowance prescribed by section 12, niBusoN,: J 
if the circumstances of the case justified such allow­
ance, and then if the end of such period fell within 
the va.cation, section 4 might be applied and the 
appeal must then be lodged upon the day on which 
the vacation ca,m.e to an end and the court reopened.
Tt is to be noted that the report of the decision of the 
learned Judges in the case cited gives no indication 
that either the former practice or the wording of 
section 4 was brought to their attention. In our 
opinion “  the period of limitation prescribed for any 
suit, appeal or a p p l i ca t ion b e in g  in the singulaT' 
refers to the period prescribed by the Act havin.g 
regard to the general application of the article appro­
priate to the particular class of suit, appeal or 
application subject to the allowances under section 12 
appropriate to the particular suit, appeal or applica- 
tion in question, and it contemplates that performance 
of an act, which would, otherwise have been performed 
at the end of that period, shall take place on the 
opening day of the term next following and not on 
any subsequent day. The learned Judges, however, 
in the case reported impliedly construed the opening 
words of the section as referring not to the particular 
suit, appeal or application but to the period prescribed 
by the Article for suits, appeals or applications 
generally. But the words ‘ ‘ the period bf limita­
tion ” , and the word “  any and the final words in 
our opinion prevent such a construction.



1934. The facts of the appeal no. 23 of 1933 are as
follows:— Oil tlie 15th March, 1933, j'adgnieiit was 

M is tr y  delivered. ~Ng\n by Order X X , rule 7, of the Code of 
Civil Procedure the decree though drawn up later 

Nagpue bears the date of the judgment and time began to 
E.iwATf run against the appellant from that date. On the 
CoMPAKY, 30th March the appellant applied for a copy of the 

decree. On the 1st August the decree was signed. 
Courtney On tli0 16th August the copy of the decree was ready. 
lERBiLL, The lodging of the appeal and the application for the 

certificate did not take place until the 15th November.
^̂ 0- Taking a period of 90 days from the date of the 

pHEEsoN, J. judgment we rea,ch the 13tli June which fell in the 
long vacation. iVpptying the principle newly estab­
lished by the decision above referred to the appellant 
considered that “ the period of limitation prescribed ”  
did not terminate until the 10th July on which day 
the court reopened. He then sought to add to this 
period the period involved in obtaining a copy of the 
decree. He had made application for copy on the 
30th March and he was unable to obtain the copy until 
the 16th August. This is a period of 139 days a,nd 
13ft (i;iys from Hie 10tb July bring us to the 26th 
November and his appeal having been lodged on the 
15th November, he says that he is in time. But as we 
have pointed out thif? calculation was erroneous. 
The period prescribed within the meaning of section -.1: 
of the Act means the period of 90 days plus the period 
of 139 days occupied in obtaining a copy of the 
decree. This makes a total of 229 days. 229 days 
forAvard counting from the 16th March bring us to 
the 31st October. The appeal having been lodged on 
November 15th was, therefore, out of time. It is true 
that the appellant seeks the further benefit of the time 
takm in obtaining a copy of the judgment but it is 
noticeable that he did not make his application for 
copy of the judgment until the 8th September not­
withstanding tha.t the judgment had been delivered on 
the 15th March and whether or not he could have 
obtained copies of the decree he certainly could have 
obtained copies of the judgment at a very much

636 t h e  INDIAN LAW REPORTS. [vO L  X III.



VOL, X III.] PATNA SERIES. 637

1934.earlier date. The copy of the judgment was not 
delivered until tlie 20tli September and he seeks to dhanna
add to the final date of 31st October this extra period Mismir
of 13 days. The time occupied in obtaining the copy 
of the judgment was clearly not “  requisite ”  within nagpub
the meaning of section 12. But in any case this Bailway
would only bring us at the latest to the 13th November 
and he thus is still out of time giving him the maxi­
mum allowance possible in both cases. But for Courtney 
reasons into which it is unnecessary to go for the 
purposes of this judgment we were satisfied at the 
hearing upon the facts disclosed in the affidavit that Mac- 
there was sufficient cause for granting an extension ^ eeson, J. 
sufficient to bring his appeal within time.

The same conditions with minor variations in the 
matter of dates apply to P.O.A. no. 25 o f 1933. In 
the matter of the appeals by the respondent they also 
were out of time but we were satisfied on the facts set 
forth in the respondent’s affidavits that they should 
also be given an extension o f time for lodging their 
appeal. The object of this judgment has been to 
correct the erroneous practice in the matter o f calculat­
ing time which was inaugurated by the case to which 
we have referred.

Order accordingly.

APPELLATE CIVIL.
Before Wort and Dhavle, JJ.

E A l BAHADUE EADHA KISHUN April, 11.
V .

BHOLA GHAUDHUBI.*
Code of Civil Procedure, 1908 {Act V of 1908), section 4, 

whether applies when no separate allotment of revenue 
Uffked for— Estates Partition Act, 1897 (Bent/. Act V of 1897),

* Appeal from Original Decsee no. 31 of 1900, from a decision of 
Babu Nidheshwar Chandra Gliandra, Subordinate Judge of Muzaffarpur, 
dated the 4th June, 1989.


