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PAD M A CHABAN  N AIK

V.

ASUTOSH CPIANDEA M'lTRA/^'^

Orissa Tenarioy Act, 1913 [Beng. Act I I  of 1913), section 
193(b)— part of the claim cognizable by civil court and part by 
■revenue court—■Civil Court, jurisdiction of, whether ousted.

Section 193 of the Orissa Tenancy Act, 1913, provides :
“ I ' l ie  fo llo w in g  s u its  and  a p p lic a t io n s  s b a il be c o g n iz a b le  b y  libe 

C o lle c to i', a n d  sh a ll be in s t it u t e d  a n d  tr ie d  or h e a rd  u n d e r  th e  p r o v i
s io n s  of t h is  A c t ,  a n d  s h a ll  n o t be c o g n iz a b le  in  a n y  o th e r  c o u rt  e x ce ]it  
as p ro v id e d  in  t h is  A c t ,  n a m e ly , ............................................................................................

(b) a ll  s u it s  b y  la n d lo rd s  and  o th e rs  in  re c e ip t  of th e  re n t  o f la n d ,  
a g a in s t  a n y  agen ts e m p lo y e d  b y  them , in  th e m a n a g e m e n t of la n d  o r  
th e  c o llc e tio n  of re n ts , or a g a in st s u re t ie s  of s u c h  a g e n ts , fo r m o n e y  
re c e iv e d , o r a c co u n ts  k e p t  b y  s u c h  a g e n ts in  th e  c o u rse  of s u c h  
e m p lo y m e n t, or for p a p e rs  in  t h e ir  p o s s e s s io n .”

Held (i) that the jurisclictioii o:l: tlie Ci\41 Court can only 
be oiisted where the snhject of dispute is exclusively sut;li as 
is annexed to the jurisdiction of the revenue court by the 
special provision of section 193(b).

(ii) tliat where there is no misjoinder of causes of action 
the Civil Court may entertain a suit which cannot be brought 
in the revenue court, although a portion of the claim is of a 
nature of which the exclusive cogni^^ance is given to revenue 
comi:iS.

Oosnian Khan v. Clioivdhry Sheoraj SinghO-), Unirao 
Bahadur Y .  The Secretary of Staie(^) nnA Kumod Na.rain 
Bhoop v. Piirna Ghunder Roy(-^), followed.

Susila Bala Dasi v. Udaynath Mahanty(^), not followed.
* C ir c u it  C o u r t , C u t t a c k . A p p e a l fro m  A p p e lla te  D e c re e  n o . 1 2  o f  

19 3 2  fro m  a  d e c is io n  of B a b u  B r a je n d r a  P r a s a d , A d d it io n a l S u b o r d in a te  
J u d g e  of C u t t a c k , d ated  th e  3 1 s t  J a n u a r y ,  1 9 3 1 ,  c o n firm in g  a d e c is io n  
of B a b u  S a c h in d ra  N a t h  G a n g u ly ,  M u n s if ,  2 n d  C o u r t , C u t t a c k ,  d a t e d  
th e  5 th  O cto b e r, 19 2 S .

( 1)  ( 18 7 3 )  5 N .  W . P .  H .  R e p . 4 2 .
(2) ( 19 14 )  24  I n d .  C a s .  78 8 .
(8) (18 7 8 ) I .  L ,  B .  4  C a l.  6 4 7,
(4) ( 19 3 3 )  4 ,  I .  B ,  ( P a t .)  90.
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Secretary of State for India in Council y . Natahar 
Mangraj(^), distinguisliecl.

Appeal by the defendants.
The facts of tlie case material to tliis report are 

set out in the jtidgment o f James, J.
A. Dutt and S. N- Sen Gupta, for the appellants.
B. Mohapgjtra and B. If. Roy, for the respondents.
JaB'Ies, J .— This' is a second appeal from the 

final decree in a suit for acconnts. The defendant 
Fakir Naik had been employed b y  tlie plaintiffs and 
their ancestor as tahsildar and treaj5nrer, collecting 
rents from tenants, and also condiictini^ a mahajani 
business for his employers. Fakir Naik, who had 
been sued as the managing member of a joint family, 
died after the preliminary decree of the trial court 
while the a.ppeal wag penxling: but the suit continued 
against the surviving members of the joint family who 
were substituted as defendants, After the appeal 
against the preliminary decree had. been dismissed, 
the account was taken by a commissioner on whose 
report the Mnnsif made his final decree, from whieK 
the defendants preferred :an appeal, which was 
dismissed b^^the Subordinate Judge.

The learned Advocate for the appellants argues 
in the first place that the whole o f the proceedings in 
this' suit are without jurisdiction, on the ground that, 
the case is one falling, for the ^Teater part, within 
the provisions of section 193(6V of the Orissa Tenancy 
Act. It is there provided that the court o f the 
Collector and no other court may take cognizance of

“ s u its  la n d lo rd s  a n d  othferss in  r e c e ip t  of th e  r e n t  o f l a n d , 
a g a iu si; a n y  a g e n ts  e m p lo y e d  Ity th e m  in  th e  m a n a g e m e n t  o f la n d  o r  
th e  e o lle c tio n  o f r e n t s ,  o r a g a in s t  sm 'etiea of s u c li  a g e n ts , fo r  m o n e y  
re c e W e d , o r a c c o u n ts  k e p ii b y  s u c h  a g e n ts  m  th e  c o iirs e  of s u c h  
e m p lo y m e n t, OX' fo r p a p e rs  in  t h e ir  p o sse ssio n

The objection is' one which ought to have been taken 
at an earlier stage in the litigation; but i f  the c iv il;

1984.

Padma
C h a r a n

N a i k

V.
A butosh
C h a n d r a

Mitra.



1934.__ courts htxve no jurisdictioii the final decree must be
P ab m a void.; and when tliis matter is tliiis broiiglit to our 
Chaean notice we are obliged to coiivsider it. The lea,rued 

Advocate relies in the main upon a decision of a 
Asotosh single Judge of this Court in Smila Bala Dasi v. 
GHA.NDH./1 Vdaynath M€ilianty{^) which was based upon the 
Mitra. clecision of the Divisional Bench in Secretary of State 

Ja m e s , j .  for India in Council v. Natahar Mangraji^). In 
Simla Bala Dasi v. Udaynath Maham.tyi}), Mr. Justice 
Rowland had before him a case which on the facts 
stated appears to be very similar to the case which, is 
noAV before us.

The suit was instituted in the court of the Subor
dinate Judge against a tahsildar who had collected 
rent and had also carried on paddy-lending and 
money-lending business. The Subordinate Judge 
held that the suit was maintainable in the civil court 
only SD far as it referred to money received in respect 
of paddy-lending and money-lending; and that so far 
as it referred to money received on account of collec
tion of rent it was within the exclusive jurisdiction of 
the revenue court. He accordingly directed the plain
tiffs' to withdraw that part o f  their claim which, was 
based on collection of rent, in order that they might 
institute a suit regarding it before the Collector. 
Mr. Justice Rowland declined to interfere with the 
order of the Subordinate Judge. We have not before 
US all the details of that case. It is possible that the
two forms of business were carried on in such a nuxnner
as to be completely distinct, so that two separable 
causes of action were joined in one suit Avhich is 
probably the reason why Rowland, J. relies on the 
decision in Secretary of State y. Natabar Mangraj(^). 
In that case a suit in ejectment was instituted on 
behalf of the Secretary of State against two defen
dants', one of whom had purchased a portion of a

(1)  ( 19 3 3 )  A .  I .  R .  (P a t.)  90.
(2) ( 19 2 6 ) I .  L .  R .  6 P a t .  3 5 8 ,
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tenure which was said to be not transferable. The „
other defendant was' the tenure-holder who was p d̂ma 
alleged to have forfeited the area remaining in his Ghaban 
possession owing to a breach of the conditions on 
which he held the tenure. The Judges directed that asutosh 
the two causes' of action should be severed; that the chanbba. 
suit against the tenure-holder should be prosecuted Mitra. 
in the court o'f the Collector which under the Orissa 
Tenancy Act was the proper court to entertain it, 
while the suit against the trespasser would proceed in 
the civil court. In that case two essentially separate 
suits were joined in one. It would have been open to 
either of the defendants in whatever part of these 
provinces' such a suit might have been instituted to 
object to the joinder of causes o f action. The pur
chaser was not in any Avay concerned with the question 
of Avhether his vendor had forfeited by his misconduct 
title to the land of which he remained in pos'session. 
Wherever that suit might have been instituted, each 
of the defendants would have been entitled to insist 
on severance of the causes of action. It need not be 
questioned that where two such clearly distinct causes 
of action, one o f which would properly be triable in 
the revenue court, and the other in the civil court., are 
joined together in one suit which is instituted in one 
court or the other, the causes of aGtion must be :severed; 
and each must be tried in the court having jufis'diction 
to try it. The attention of Bowdand; J. was also 
drawn to a case similar to the case before him and that 
before Kumod Nm'cmi Bhoo2) v. Purng, Chunder 
Royi^). The provisions of section 193(&) of the Orissa 
Tenancy Act are in effect the re-enactment of section 
24 of Act X  of 1859, which came under consideration 
in the Galcutta case. In that ease a zamindar sued 
his diwan for accounts, alleging in the plaint certain 
items' of advance for which the defendants had failed 
to account, and also misappropriation. The account 
filed with the plaint disclosed that much of the money 
alleged to have been misused had been received by the 
defendant as rents o f the plaintiff's' estate; and the

VOL. X n i . ]  PATNA SERIES. § 1 3

(1) (1878) I. L. E. 4 Gal, 547.
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1934.

P a d m a

C h a b a n

Naik
» .

AS0TOSH
C h a n d e .1

M it b a .

Jam e s, J.

court of tlie firsfc instance lield that under section 24 
of Act X  of 1859 the suit was cognizable only by the 
revenue court. The tiecivsioii was affi.rmed by the 
District Judge. It was held by the Judges o f the 
Calcutta High Court that since a part of the plaintiff’ s 
claim was not cognizable by the revenue court, the suit 
was' properly instituted iVi the civil court, on the 
ground that the jurisfliction of the civil court could 
only be ousted where the subject o f dispute was 
exclusively such as was annexed to the jurisdiction of 
the revenue courts by tlie special provisions of Act X  
of 1859. With due respect to Rowand, J. we consider 
that the grounds on which he distinguished this case 
are open to criticism. The Divisional Bench of the 
Calcutta High Court, delivering judgment in the 
cas'0, laid stress rather on those parts of the plaintiff’ s 
claim which were not cognizable by the revenue court 
than on those parts which were. They remarked at 
the end of their judgment that this was a suit of 
which certainly not the whole, and possibly not any 
part, was cognizable by the revenue court. 
Rowland, J. distinguished that case on the ground 
that in the case before him a portion of the claim was 
clearly within the jurisdiction of the revenue court. 
But from the statement of facts in the case before the 
Calcutta High Court it is clear that a large part of 
the plaintiff's claim was* on account o f money received 
as rent and that that part of the claim, if  it could 
have been severed from the rest, would have been 
cognizable by the revenue court. In another case 
under Act X  of 1859, Oosman Khan Y .  Chowdry 
Sheoraj Singhi^) the judges observed, ‘ 'there is 
authority for holding that the civil courts may enter
tain suits which cannot be brought in the revenue 
court, although a portion o f the claim is of a nature of 
which the exclusive cognizance is given to revenue 
courts The learned Judges did not base their 
decision in that case on this proposition, but it is one 
with which we entirely agree.
“ 511873)1^, W. P. H, R e jr i ir
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P a d m a .
C h a e a n

Naik

J aiwtes, J ,

The learned Advocate for the respondents has 
drawn our attention to the fact that the statement of 
the rule by the learned Judges in Oosmart Khau’ sQ-) 
case has been accepted by the Board of E-evenue of 
the United Provinces as authority for the rule that 
when a case is' partly cognizable by the civil court and chandea 
partly by the revenue court, the civil court must decide Mitra. 
the whole case [Umrao Bahadur v. The Secretm'y of 
^tatei^)']. In the present case there appears to be no 
misjoinder of causes of action; and it does not appear 
that the suit for an account could have been instituted 
in any other form than that which the plaintiffs in this 
case have chosen to adopt. Among the rents' which 
the tahsildar collected from tenants there was a 
considerable amount of paddy collected from tenants 
paying produce rent. Part of this paddy appears to 
have been disposed of in other ways, and part appro
priated to form the stock of a paddy-lending business 
carried on by Fakir Naik on behalf o f his employer.
It does not appear that there could be any proper 
taking of account without considering the accounts 
of both the paddy-lending business and o f the paddy 
received as rent. The account of disposal of paddy 
received as rent could not have been cheeked without 
reference to the account o f stock of the paddy-lending 
business; and the account of stock of the paddy-lending 
business could not be properly checked without refer
ence to the account o f paddy received as rent. In 
the present suit part of the plaintiff’s claim is 
cognizable by the civil court, and part by the revenue 
court; and in the circumstances we must hold that the 
suit was properly instituted in the civil court.

The position would he different i f  the suit were 
essentially one which ought to have been instituted in 
the revenue court; and some unnecessary or im- 
warrantable addition had been made to the claims in 
the plaint,, in order to make it appear that the case 
came within the cognizance of the civil courfĉ  as for

( 1)  ( 18 7 3 )  5  N .  W .  P .  H .  i e p ”~ 4 2 . : ' :/ ' '
(2) ( 1 9 1 4 )  2 4  I n d .  G a s .  m
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P a d m a

C h a r a n

NAIIi
V ,

A s u t o s h

C h a n d r a

M i t u a .,

1934. instance, if in a pure -suit for accounts the plaintiff
were to axld an iiiinecessai’y prayer foi‘ a declaration 
of ]iis title a-S'zamiiidars— Antu v. GJiulcmi M-nhumimad 
KJianî -). Tlie ca,se before us is not one of that 
nature and we cannot liold that the decree is without 
jurisdiction.

The suit was originally instituted against Fakir 
James, J. Naik in his personal capacity and a.s managing member 

of the Joint family. On Fa,ki,r Naik's death the 
surviving inenibers of the joint fa,inily were s'libstituted 
in his place. The lea.rne€i Advocate for the appellants 
suggests that the survivors' o f the family ought not to 
be made liable for tlie dues of Fa,]\ir Naik, on the 
ground tlijit they should not be held answerable for 
debts dishonestly incurred by the father and they 
must not be required to make good his defalcations. 
In the first pkice it is to be observed that the prelimi
nary decree makes the joint family property in the 
hands' of these defendants liable; and no objection to 
the foria of the preliminary decree can be entertained 
at this stage. Moreover, the trial court found that 
Fakir Naik and his sons and grand-sons were a joint 
family; that the tahsildar’s work, was treated as the 
work of the family of the defendants and that the 
remuneration which Fakir Naik received as tahsildar 
was spent for family purposes. This is not an action 
in tort; the decree merely directs tha,t the members of 
the joint family shall return to the plaintiffs what 
they have taken without accounting for it.

It is further argued on behalf of the appellants 
that the finding of the learned Subordinate Judge on 
one point in his judgment is self-contradictory and 
so ought not to he affirmed. Certain rent receipts had 
been placed before the commissioner, purporting to 
bear the signature of Fakir Naik, which the commis
sioner on comparison of hand-writing regarded as 
genuine. The learned Subordinate Judge remarked 
that the commissioner was not a hand-writing expert 
and he would not rely on these receipts. He proceeded

(.1) (18Si)' I.~L. e". 6 All.' UO.'" ” ~   ̂ '
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to point out that tliere were other facts which led him 
to come to the conckisioii that the commissioner and 
the Mimsif had correctly decided what amount was 
due from the appellants. He pointed out that the 
decision of the commissioner supported by the
evidence of witnesses’ given on oath, and that this 
evidence taken with the rent receipts agreed with the 
arrears showm in the wasilbaki account and with the 
realizations of 1336. The learned Advocate suggests 
that if the receipts were not genuine, the evidennce and 
the papers W'ould not be true; but this appears to be a 
misunderstanding of the reasoning of the Subordinate 
Judge. He merely says that he does not exclusively 
rely on the rent receipts and there is nothing in his' 
decision on this question of fact which can be regarded 
as an error o f law.

The decree of the lower appellate court must 
accordingly be affirmed and this appeal must be 
dismissed with costs.

1934.

D i -i a v l e , J.— I agree.

1 ’a.d m a

C h a iia n

Naik
V.

A s o t o s h ,
ClTANDUA

M i t r a .

J a m e s , J .

A'pf eal dismissed.

APPELLATE CIVILv 
Before Khaja Mohamad Noor and Aganoala, JJ. 

M U K T A K E S H I P A T B A N I 1934,

V. J a n .  1 2 , 2 2 ,  
2 3 , 2 4 .

T H E  M ID N A P U E  ZAMINDAPvY CO M PAN Y, LIMITED,*^ 1 9 ,  20.

Subsoil rights, oirmershif of~permanently-settled zamin- 
dari— ■presumption in fatwur of zamindar— grant-—express 
deddcMion must he j)roved^minemls— adverse fossession— 
necessary ingredients to he prO'Ded— Reports of Godernment 
officers and offieial documeriU, probative value Qf-—gliatwcd, 
tohether is necessarily a subordinate tenuTe-kolder—land

*  A p p e a l fr o m  O r ig in a l  D e c r e e  n o . 2 3 0  of 1 9 S 0 , fro m  a d e c is io n  of 
B a b u  A s h o to s li M u k lie r j i ,  S u b o rd in a te  .Judg e o f  P u r u l ia ,'  ^  7 th
M a y ,  19 3 0 .


