
a p p e l l a t e  c i v i l .

Before Wort and Varma, JJ.

KBISHNA PEASAI)

V.

PBA^’AP NAEAYAN CHOUBHEY.*
/{ttachrHfint- -moneij dec'yree allowed to be puid by instaJ- 

menls—secii.r'ity given hij judfi inenl-dehtor of a certain 
prujicrlij—dc((iult in [uujtiient—■'•'(tic oj pi'opci'tij (‘hurijt'd 
ai tiii'Ji )ntiit, whether naei-Hsarij.

decree-huldei' oVilained :i money JeO'ee svvul tlie f'ourt 
allowed ]iay[nent itv insialmenls. The judgmeiit-deblor gave 
.secMrity of a fcertitin propei'ty wiiich was charged foL‘ the 
payment of tlie instahnenis. I)et'a\ilt having l>een made in 
il)e paynient, Ihe dert'ec-luiiiler [iroreeded to sell I he property 
which was t;hiii\ued uni'lor the seciivity bond without iittach'uig 
t(:ie

Held, tlavt no attachment was necessary.
Tain Iron (tnd iSfcel Co. Ld. v. Clhirles Joseph 

h)l lowed.

■ Snbmmanian' Chettiar v. Hon.. P. Piajardfeswavii 
Scihupafhii^), Avhfwyessiirij Dabec v. Coun San'kar 
Panday(o), Shymti Sunder Lai v. Bajpai jainaraynni^), 
AnihcUal BapuhhM Gujmithi v. Naraijmi Tat/yaba BhasalaX )̂ 
Jind Gohiudti Chandra Pal v. Kailas Chandra Pal(^ \ referred 
to.
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1934,

Jan nary, 5.

„ ,  ̂ Origmal Order no. m  of 1983, from an order of
Habu N, Bannerjee, Subordinaie -Tudge, Blmgalpvir, dnted the 14th 
fiaiiuaryj 1933.

(1) (1929) L L. E. 8 Pat. 801.
(2) (1917) I. L. B. 41 Mad. 327.
(B) (18C)5) L L, S. 22 Cat. 859,
‘4} (1903) T. L. E. 30 Cal. 1060.
(5) (1919) I. L. R. 43 Bom. 6SL
(l)> (1917) I. L. E. 45 Cal. SSO.



Appeal by the decree-holder.
K e is h n a  The facts of the case material to this report are 
P ra s a d  t;lie Judgment o f Wort, J.

Dayal and />. B. Saran, for the
CHoorjHRY. appellant.

N. N. Ray, for the respondents.
■ W o r t ,  J .— The facts of tliis case so far as they 

are material are not distinguishable from the case of 
the Tata Iron & Steel Co. ltd. v. Charles Jof^efh 

a decision to which T was a party.
The (jiiestion in this appeal before ns is whether 

attachment was necessar}  ̂ before sale. Slioi-tly the 
facts were that a money decree had been obtained, and 
payment by instalments was allowed by the court ; 
security was given of a certain property wiiich was 
charged for the payment of the instalments. The 
judgment-debtor was in default and the decree-holder, 
therefore, set about selling the property which was 
charged under the security bond. Several questions 
came up for determination by the learned Subordinate 
Judge in the court below, some of which were decided 
in favour of the judgment-debtor, others decided in 
favour of the decree-holder, but the one question which 
is material was decided against him, that is to say, 
the learned Subordinate Judge held that attachment 
was necessary.

Now in the case of the Tata Iron & Steel Co. Ltd. 
Y, Charles Joseph Sniithi^) it was decided in precisely 
similar circumstances that attachmcmt v/as not 
necessary and the relevant part of the judgment in 
that case on this point is to this effect :

“  The second point is that attachment is necessary 
preliminary to an execution proceeding. This is 
undoubtedly so; but ŵ e must find out a reason for the 
rule which requires a decree-holder to attach proper­
ties as a prelirnina.ry to taking execution proceedings” .
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Das, J. further states that the reason was ‘ ' t o  
prevent an alienation and to make a particular fund 
available to the decree-holder and then goes on to 
point out that the property charged as security for 
the payment of the decree makes the particular pro­
perty so charged available for that purpose and, 
therefore, attachment was not necessary.

One of the decisions referred to was the case of 
Sahraritanian Chettiar v. Hon. P. Rajarajeswara 
SetJufpathii}), which incidentally decided that this 
was a question under section 47 of the Civil Procedure 
Code. There have been a number of decisions on 
questions relating to this matter, one of which was in 
Aiihhoyessiiry Dabee v. Gouri Sunkiir Pandey(^), the 
other in Shyam Sundar Lai v. Bafpai Jainarayan^^) 
and in A mhalal B af uhhai Gujarathi v. Naraymi 
Tatyaha Bhosalle{^). I refer to those decisions 
because one of the material questions was whether in 
a case of this kind a separate suit was necessary and 
in regard to that point there was .a very considerable 
divergence of opinion in the High Courts. That is to 
be found in the Calcutta High Court as well as in the 
other High Courts in India. A  further decision of 
the Calcutta High Court is in Gohinda Chandra 
Pal Y. Kailas Chandra Palî )̂. A.s I ha-ve said, I 
make reference to these decisions merely to point out 
that there is a divergence of opinion, and had this 
case been of greater importance it might have been 
necessary to refer it to a Full Bench, but in the 
circumstances, in my judgment, it would be sufficient 
to hold that the decision in the Tata Iron & Steel Co. 
Ltd. Y. Charles Joseph Bmithi^) goYQi-n.̂  this decision 
and, therefore, we think that the decision of the 
learned Subordinate Judge to the effect that the 
attachment was necessary wa's wrong.

:(i9i7) I. L.  ̂ ~ ~
(2) (3695) I. L. R. 22 Cal. 8G9.
|3) (lOOn) I. L, R. 30 Gal. 1060.
(4) (1919) I. L. R. 43 Bom. 631.
(5) (101'i) I. L. E. 40 Cal. 530.
(d) (1929) I. L. R. 8 Pat, 801-
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1934.
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1934. afjpeal must, thei^efore, be .allowed with

J(ei3hna costs.
P rasad

'ij.
PlUTAP

N ahayan
OHODDHRy. 

WOET, J.

1034.

January, 5.

Y ahm.\, j ,— I  agree,
A/pfeal allowed.

A P P E L L A T E  CIVIL.

Before Kfuiin Mohamad ISoot and Aganvala, JJ.

SREOPRASAD SAHU

V.

DEOOHARAN SAHIT.* -

Hohliiifj, sicrrender oj— HUidu raiyat, whether conipetent 
to .mrrender joint family holdimj withont consideration and 
-iDiihout legal necesaity—'raiyat havimj niinor sons, wiiethci- 
precluded from surrendefing his holding.

A raiyat govenied by the Hindu Law is competent, unless 
otherwise jtrechuled, to surrender the joint family -.holding 
without eon side ration and withont legal necessity, and in the 
jibsence of tVand or coliiisiou sucli n siu-reodcr is valid and 
HtriM.'ti ve.

'.l-’liere is notliir.ig in law wlticli debars a raiyat who lias 
minor sons from surrendering his iiolding.

A landlord r-annot refuse to accept a surrendei on tlie 
gronnd that the tenant ]k is  minor sons.

J-umra Pnisad Singh v. Basdeo Singhm, Deonarain 
Sahu V. lianuuuind Sahu{‘2) and Bykunttmih Dass v. Bifisonatli 
Majheei^), distinguished.

'^Appeal from Appellate Decree no. 518 of 1931, from a dccisiori 
or Maulavi Ali Karim, Addifcionid Subnrdinate Judge of Eanchi, date-i 
tjie 7th of .Tauuar̂ ,̂ 19^3, reversing a decision of Babii Qopal (''haiidra 
-Oe, Munsif ot Ranchi, dated the 22nd of .lanuarv 1930 

(11 (1919) 4 Pat. L. J 54fi. '' '
(2) (1921) fiS Ind. Cns. 2̂11.
(:)) (1S68) 0 W,.:B. (civil) 268.


