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i’ii.respect of the property in suit. la  that event the 
plamtifis’ smt for .possession will be dismissed. I f  he" 
fails to do so within'^ t̂lie time aforesaid, the property 
in suit will be put up for sale. Out of the sale proceeds 
the mortgage debt due upon the property will be satis
fied first and the- amount, will be. paid to the plaintiffs 
as the representatives of the mortgagee and the 
balance, if any, will go towards the satisfaction of the 
mortgage decree if it still remains unsatisfied; other
wise it will be paid to the defendant. The plaintiffs 
are not entitled to a decree for possession ̂ as. on the 
date of the present suit they were not entitled to posses
sion as the sale at which they purchased was not 
bipding upon, the defendant. The only right they had 
was. a right on failure of redemption to bring the 
property to sale. W e understand.that since the order, 
passed by the learned District Judge the plaintiffs are 
in possession of the property in suit and are enjoying 
the usufruct thereof. We have, therefore, not 
directed the taking of the account of the mortgage 
debt for the period after the 16th of June, 1926.

Under the circumstances it is directed that tjie 
parties will bear their own costs throughout.

'■ A g a k w a la , J.— I agree. ■
'A fp ea l allowed. 
Case remanded.
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Code of Civil Procedure, 1908 (Act V of 1908), sectioned—, 

Rule 1 1 , Chapter V  of the Patna High Court Gircular Rules 
and Orders— mle 11, whether ultra vires— decree not prepared
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under ride 11— a-pplieaiioti for copy of decreB'—'subsequent 
applioation for direction to office to prepare dhcree— iniGTvening

NAjftAYiN- P̂ '̂ '̂ od, whether iinic Tenuisiie for saving limitation— Limitation
Tekmwala Act, 1908 {Act IX  of 1908), section 12(5).

JoGESH Section 33, Code uf Civil Pfucedure, 1908, lays down :—
Gha^dra ii fpijg Court, after tlie case has been heard, shall pronouncc

iHABK. jiiJgmeut, and on such jiidgn'Hiiit a decree shall follow.”

liiile 11 of C'liapter V of tiie 1‘aina High Court Cii’cular
Iviiles and Orders pi'ovides :—

“ In Kiiiis for ivioney irichiding suits vipon mortgage, et-o.̂  no 
decrees need be drawn up ii' neither party has to recover anything 
unless the judge otiherwise directs.” , ,

Held, (i) tliat seetioii 33 of tlie (jode of Civil Procedure 
ill no way precludes the court from foilo\\ing tlie practice of 
preparing a decreo wheu an application is made and does not
preclude the I'ligli C-ourt from making a rule that wliere a
decree is mmet̂ eKsa.ry no decrce should be prepared;

(m) that, therefore, rule 11 is not ultra vires.

The j'udgiTient in a mortgage suit was pronounced on the 
lOtli October, 1931, and on the 29th of the same month the 
appellant applied for n co]>y of the judgment and decree. The 
order on tliat application was

“ 'Ro deei'ee A\'as drawu hi view of Buie 11 at page 27 of the 
Higli Court EuIph and thero no direction, of the onm't.; to clra-w the 
decree...,.................................”

Nothing appeared to have been done by the appellant 
until the 5th January, 1982,. when he made an application 
praying that the office he directed to prepare tlie decree.

Held, tliat the periml between the 30th of October. 
1931, and the 5th of 1932, waa within the control
of the appellant and could not be deducted under section 12(2) 
of the Ijhnitation Act, 1908. in calcnlating the period of 
limitation prescribed for ail appeal.

Praniatha Nath Roy v. LeeC^), followed.
A p p ea l by the-defendaiit.
The facts of the case material to this report .are 

set out in the judgment of Wort, J.
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5. Jf, MiiUiek and S. S. Bose, for the appellant. ,W84.

:V. N. Sen, for the respondent.

W o iiT , J.— This is an appeal from a decision of 
the learned District Judge of the SantaV Pargaiuis, 
remanding a case to the Court of the Subordinate 
Judge as the Subordinate Judge had disposed o f a 
mortgage suit on a preliniinary point. The appellant 
before us was the purchaser of the equity of redemp- 
tion of the property mortgaged and was for that reason 
made a party to the mortgage action. The appellant 
seems to have been the defendant who bore the burden 
of the defence in the trial court and two substantial 
questions were raised by him.

It was contended in the first place that the tran
saction was a fictitious one intended to defeat creditors 
and, secondly, that the mortgage deed was imenforce
able as it had not been a,ttested in accordance with law. 
The trial court determined the latter of the two 
questions in favour of the defendant and accordingly 
dismissed the suit. The matter then came on appeal 
to the, District Judge and the District Judge reversed 
the finding of the Subordinate Judge on the question 
of attestation, and accordingly remanded the action, 
as I have already stated, to the Subordinate Judge 
for the determination of tlie other issues in the case.

It was faiutly argued by Mr, Sushil Madhab 
Mullick, who appears for the appellant, that tlio 
question of fart whether the document was properly 
attested or not was open to this Court; but that argu

ment cannot pcKSsibly be supported. The determina
tion o f that question by the District Judge was the 
determ ination by the last Court of fact; and although 
tlie matter before us is whether the remand order was 
erroneous or not, no qxiestion of fact which was to ])o 
deterniined b}’ the District Judge in h i s appel] ate 
j^urisdiction can possibly be open to this Court. 
Spealcing for myself, I cannot imagine such a case, but
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it may well be that if  there were any questions of fact 
'strictly witliin the ambit of the remand order as this 
Court is the first Court of Appeal as regards that 

Tekkiv/aia order, it might be said that that question of fact, if 
strictly coming within the ambit of the remand order, 
might be open for determination by this Court. But 
I purposely do not come to any decision on that matter. 
I am, however, clearly of the opinion that the question 
o f fact urged by Mr. Mullick is not open to this Court 
for determ^ination. That would dispose of the appeal 
had it not been for another question which has been 
argued by Mr. Mullick on behalf of the appellant.

It is contended that the appeal , to, the District 
Judge was barred by limitation as not having been 
presented within the prescribed time. It is quite 
clear that by section 3 of the Limitation Act whether 
the point was taken or not the Court of the District 
Judge should have dismissed the appeal if  he found 
that it was out of time. Exactly what happened in 
the court below as regards this matter is not clear 
but there is an affidavit before us, the facts in which 
have not been denied, that when the appeal came on 
for hearing before the District Judge the question of 
limitation was argued. It is a matter ..of surprise, 
therefore, to find no reference in the judgment of the 
District Judge on this point. That fact becomes 
relevant for reasons which I shall in a moment state. 
So far as-the question o f limitation was concerned, it 
is argued by Mr. Sen on behalf of the respondent that 
his appeal was within time. The actual facts which 
do not appear to be in dispute are these. The judg
ment of the Subordinate Judge was pronounced on the 
10th October, 1931. On the 29th of the same month 
the plaintiff applied for a copy of the judgment and 
decree, and the order made on that application was 
this: '

“ No decree was drawn in view of Eule 11 at page 27 of the. 
High Court Rules and there is no direction of the Court to draw 
the decree. The record is sent herewith.”
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Under the Circular Rules and Orders referred to, 
rule 11 of Chapter V  provides as follo'ws:

“  I n  su its  fo r  m o n e y  in c li id m g  su its  u p o n  m o r tg a g e , e t c . ,  n o  
d ecre e s  n e e d  be d va w ii u p  if n e ith e r  p a rty  has t o  r e c o v e r  a n y th in g  
nn loss th e  J u d g e  o th e rw is e  d ir e c t s .” .

That was the rule referred to in the order which I have 
just read. Nothing was done by the respondent plain
tiff until the 5th January, 1932. He then filed a 
petition stating the effect of the former order and 
stating particularly, that as the case was dismissed 
and no costs were ordered no decree need be drawn up 
unless the Court otherwise directs. Then he referred 
to the Circular Rules and Orders which I have men
tioned. Then he alleged in his petition that as lie 
intends to prefer an appeal a decree is required ;

“  I t  IS th e re fo re  p ra yed  th a t y o u r  h o n o u r  m a y  b e  g ra c io u s ly  
p leaded  t o  d ire c t  th e  o ffice  to  d ra w  up th e  d e cre e  in  th e  a b o v e  e a s e .”

It is quite clear on the face o f it, therefore, that he 
was out of time in applying for the direction of the 
Court to prepare a decree if  the Circular rule to which 
I have referred is taken into consideration. At this 
stage reference is made by the appellant to the case of 
Pramatha Nath Roy v. Lee(^). In that case there was 
involved a similar rule on the Original Side of the 
Calcutta High Court, Lord Buckmaster, delivering 
the opinion o f the Judicial Committee o f the Privy 
Council, made this statement o f f a c t A f t e r  the 
order had been made on July 26th no steps were 
immediately taken by the plaintiff to have the order 
drawn up, but after the lapse of four days it was com
petent to the defendant to apply for that purpose. 
The four days elapsed and nothing was done. On 
August ,,6th, application was made by the plaintiff 
to have the order drawn upj and on the next day the 
draft of the order was sent to the appellant. ’ The 
appellant delayed however in returning it till the 16tK 
and ultimately on the 28th August it was signed ancl 
on September 3rd it was filed by the plaintiff.”  The

I. L. E. 49 CaL 990, P. C.~ ' '
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1984. Judicial ComrnJ.ttee liiid to construe seciioa 12, sub- 
"TlfioiT" {.̂ ), of tiie Liiiiitat-ion, Act and iii the covusid of
NiEATAs tue jiidgrrieiit said that the J udges in tlio High Court 

Tekiuwat-a luia SO construed tlie section, to which I have referred, 
JoGESH consideration the condiict of the
CHVNmi.L appellant. Their Lordships approved'of this view of 
L a h a b e ,  the High C'oiirt and Lord Buckinaster expressed his 

WatJT J c^iiinon in, Ihct-'.c words: “ In tlieir Lordslups' opinion 
no period can be regarded as requisite under the Act, 
wliicli need not have elapsed if the appellant had taken 
reasonable and proper steps to obtain a copy of the 
decree or order. In the present case he took none, 
and the periods between July 30th and August 6th, 
and again between x\iigust 7th and August 16th, which 
were within the appellant’ s control are sufriciently 
great to prevent the appellant saying that the time 
that did elapse must have elapsed even if he had acted 
Avith reasonable promptitude.”

Now it is quite clear from the facts of this case 
tliat the period between the 30th October, 1931, and 
the date upon which a copy of the judgment was given 
to the plaintiff, and the 5th Jaimary, 1932, when he 
]>etitioiiec! the Court to order the preparation of the 
decree was a period, to use the words of Ijord 
Buckmaster, within the control of the plaintiff, and 
tlierefore cannot be deducted for the purpose of 
determining the question of limitation.

It was faintly argued that the period up to the 
14th iNovember, 1931, which was the end of the Civil 
C/Ourt holiday should be deducted. There is no 
Kubstance iu this argument, but assuming that there 
were it still leaves the plaintiff in the position in which 
he would find himself but for that deduction, that is 
to say, the period from the 14th November, 1931, to 
the 5th January, 1932, was sufficient to bar his appeal. 
Tlie respondent meets this point by making two con
tentions, first, that his application presented on the 
29th October, 1931, was an application contemplated 
by rule 11 of Chapter Y  of the High Court Rules,, and
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tlie second is that the rule to which I have referred

NARA-i’AN
UTWATiA

was ultra vdres. Lachmit

As regards the first point, it is qiute obvious that ...
the application of October, 1931, was of an entirely v. 
different character from the application of the 5tli1 • • 1 ' '1 ‘L/likN'OSA.January, 1932 ; it is an ordinary application which ĵ ahaee.
is made in cases for a copy of a judgment and decree.
He was then informed tnat no decree could be pre- Wort, j.
pared. He then made a specihc application in 
January of 1932, as I have said, referring to rule 11 
of Chapter V. By no stretch of the imagination can 
it be said that either there was any conf usion in the 
mind of the plaintiff or that the application of October,
1931, was an application contemplated by rule 11,
Chapter Y. I say there ŵ as no confusion in the mind 
of the plaintiff because it was faintly suggested in the 
course of the argument that he misunderstood the 
position and that he wi'as led to nii.sunderstand the posi
tion by a note which appears to have been added to 
the order of the 29th October to this effect:

“ l>ecree sheei: ncit yeti drawn up.”
The confusion lay in the fact that the plaintiff 
supposed that the decree was in the course of prepa
ration. That that confusion did not exist in the mind 
of the plaiiiLiff is clear from the vsubsequent petition 
he filed in Avliich he referred to the body of the order 
of the 29th October, 1931, wdiicli made no reference 
to the note which I have just read and in tlie moat 
specinc terms he set out the effect of rule 11 of Cha.pter 
V of the General Rules and Circular Orders.

The first point, it seems to me, if it came to, be 
determiiitd by this Court,would have to fail. The 
next c|uestion is w^hether rule 11 of Chapter V is ultra 
yires. All I need say in regard to that matter is that- 
if in fact rule 11 of Chapter V  is ultra vires, it is a ; 
matter of great surprise to me that the same contention 
was not made and dealt with in the case o f FmmatJm 
Nath Roy v. to which I have already made

(1) (1922) I, L. B.
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reason of section 33 of the Civil Procedure Code and 
that section 33 applies to all High Courts on the 
Original Side or on the Appellate Side and provides 
as follows:

“ The Court, after the case has been heard, shall pronounca 
judgmenb, and ou such judgment a decree shall follow,”

To repeat myself, I  say that it is a matter of surprise 
that if there was any substance in this argument the 
same argument would have been put forward beforelhe 
Judicial Committee of the Privy Council in Pramatha 
Nath Roy v. Leei}). If rule 11, Chapter V, is contrary 
to section 33 of the Civil Procedure Code, then equally 
rule 27 of Chapter X V I of the Rules on the Original 
Side of the Calcutta High Court is ultra vires. But 
on a proper construction of section 33 of the Code it 
seems to me that the argument put forward is quite 
unsupportable. Section 33 merely states that the 
decree shall follow the judgment: it in no way pre
cludes the. Court from following the practice of 
preparing a decree when an application is made, and 
in my judgment it does not preclude the High Court 
from making a rule that where a decree is unnecessary 
no decree should be prepared. That seems to me to 
be the effect of rule 11, Chapter V, of the Rules of 
this Court. That would, in my judgment, dispose of 
the matter. But it is contended that had this point 
been taken an application would have been made under 
section 5 of the Limitation Act. To me it is clear from 
the record of the case that no such application was 
made and it would be difficult to extract from the facts 
which appear to be admitted before this Court that 
there was any valid reason why time should be extended 
under section 5 of the Limitation Act. But as the

(IJ (1922) I. L. E. 49 Oal. 999, P. C,
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question of limitation may depend upon facts which
are not before this Court and as the appellant has' 
sworn an affidavit to the effect that the point was 
argued but not dealt with by the lower appellate court, 
it becomes a matter for determination by that Court.

In those circumstances the case will be remanded 
to the District Judge for the purpose of determining 
the question of limitation. The costs of this appeal 
will abide the result of the hearing in the court below.
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V a r m a , J.— I agree.
Appeal allowed. 
Case remanded.

REVISIONAL CIVIL.
Before Khaja Mohamad Noor and Agarwala, JJ.
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Decree—order postponing the passing of final decree till 

the disposal of appeal against preliminary decree, whether is 
appealable as “  decree court, whether is precluded from  
passing final decree during the pendency of appeal against 
preliminary decree.

The pendency of an appeal against the preliminary decree 
does not preclude the court from passing the final decree.

Khair-un-nissa Bihi V. Oudh Commercial Bank, Ltd.Q-) 
and Satpralmsh v. Bahai Rai(^), followed.

Lalman Y. Shiam Singhi^), not followed.

Jowad Hussaiyi v. Gendan Smg?i(4) and Gajadhar Singh 
w Kishan Jiwan Lall(5), distingmahed. , .

Civil Eevision no. 249 of 1933, from an order of Babu E. 0. 
Mitter, Subordinate Judge of Gaya, dated the 26th. of April, 1933.

(Ij (1929) I. L. R. 51 All. 640.
(2) (1930) I. L. B. 53 All. 283, P. B.
(3) (1925) 92 Ind. Caa. 60S.
(4) (1926) I. L. E. 6 Pat. 24, P, C-
(5) (1917) I. L. B. 39 AIL 641.

1934.

January,
3,


